X}' 


Digitized  by  tine  Internet  Arciiive 

in  2011  witii  funding  from 

CARLI:  Consortium  of  Academic  and  Researcii  Libraries  in  Illinois 


http://www.archive.org/details/illinoisappellat349illi 


s, 


"III 


17^ 


^5779 
^5780 
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V, 


HAEFY  ABRAHAMS, 


Appellant, 


Appellee. 


of  the  estate  of  Harry 
Abrahams,  incompetent, 

Appellee, 


APPEAL      FROM  MOTICIPAL 
COURT    OF   CHICAGO, 


3  49I.A,  160 


V. 

DOMINICK  GAGLIARDI, 

Appellant. 

MR.  PRESIDING  JUSTICE  ROBSON  DELIVERED  THE  OPINION   * 
OF  THE  COURT. 

This  is  an  appeal  from  the  Kunicipal  Court  of  Chicago 
in  two  cases  that  were  consolidated  by  agreement  of  the  par- 
ties in  the  trial  court  and  on  motion  the  appeals  were  con- 
solidated in  this  court.  The  facts  involved  and  the  evidence 
are  the  same. 

For  the  purpose  of  claritj'-  in  this  opinion  the 
appellant  in  each  case,  Dominick  Gaglia.rdi,  will  be  re- 
ferred to  as  plaintiff  and  Harry  Abrahams  on  v/hose  behalf 
Philip  Abrams ,  conservator  of  the  estate  of  Harry  Abrahams, 
incompetent,  acted,  v;ill  be  referred  to  as  the  defendant. 

In  the  first  case  Dominick  Gagliardi  obtained 
judgment  by  confession  on  a  note  against  Harry  Abrahams. 
This  was  subsequently  opened  on  m.otion  of  Philip  Abrams, 
the  conservator.   On  the  trial  there  was  a  finding  for  the 
defendant. 
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In  the  second  case,  Philip  Abrams  as  conservator 
of  the  estate  of  Harry  Abrahams,  incorripetcnt ,  sued  Dominick 
Gagliardi  to  recover  the  sum  of  $l600  paid  by  Karry  Abrahams 
as  a  part  deposit  on  the  purchase  of  a  store  from  Dominick 
Gagliardi.   On  the  trial  there  was  a  finding  for  the 
plaintiff. 

The  principal  issue  that  v;e  must  determine  is  v/hethcr 
or  not  defendant  was  incompetent  at  the  time  he  entered  into 
the  contract  with  plaintiff  which  caused  the  controversies 
in  question.   The  determination  of  this  question  necessitates 
a  summary  of  the  evidence. 

Plaintiff,  who  was  in  the  poultry  business,  became 
acquainted  v;ith  defendant  shortly  prior  to  the  date  of  the 
transaction  in  question  when  defendant  purchased  two  stores 
from  him.   On  August  17,  1950,  the  defendant  agreed  to  pur- 
chase a  third  store  from  the  plaintiff.   The  contract  was 
prepared  by  a  lawyer  who  had  been  a  friend  of  the  plaintiff 
for  four  years  but  had  not  known  the  defendant.   The  defend- 
ant was  alone  and  not  represented  by  an  attorney.   The 
lawyer's  fee  was  to  be  collected  from  the  plaintiff.   Under 
the  terms  of  the  contract,  the  defendant  agreed  to  pay  the 
sum  of  $10,000,  payable  S3, 000  in  cash,  and  the  balance 
of  $7,000  on  or  before  the  end  of  August,   The  $3,000  was 
paid  by  defendant's  check  drawn  on  the  Chicago  City  Bank. 
It  was  presented  for  payment  by  the  plaintiff  and  returned 
marked  "Not  sufficient  funds."   Thereafter,  plaintiff  and 
defendant  went  to  the  bank  and  according  to  plaintiff, 
defendant  advised  him  to  leave  the  check  for  collection. 
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On  September  6,  1^50,  plaintiff  and  defendant  again  v/ent 
to  the  bank  and  defendant  turned  ever  to  the  plaintiff  the 
sum  of  $1600,  the  deposit  in  question,  to  apply  on  account 
of  the  check  and  executed  the  note  in  question  for  :;jlUOO. 
At  that  time  plaintiff  agreed  to  extend  the  closing  date 
of  the  deal  for  30  days. 

Dr.  Louis  B.  Boshes,  a  physician  specializing  in 
neurology  and  psychiatry,  and  a  member  of  the  staff  of  Cook 
County  Hospital,  Michael  Reese  Hospital  and  of  the  faculty 
of  the  Northwestern  University  School  of  Medicine,  stated 
that  he  first  examined  the  defendant  on  October  2^,  1950, 
and  that  he  had  treated  and  examined  him  from  time  to  time 
between  that  date  and  up  to  the  time  of  the  trial.   It  was 
his  opinion  that  defendant  was  mentally  ill  and  that  his 
nervous  system  had  shov/n  a  progressive  deterioration  which 
had  existed  for  months  previous  to  the  date  of  his  initial 
examination.   He  stated  that  he  did  n^t  believe  that  the 
defendant  had  the  mental  capacity  "to  transact  a  business 
involving  the  sale  of  or  the  purchase  of  a  str-re  and  the 
handling  of  a  substantial  amount  of  money  running  into  the 
thousands."   On  cross-examination  he  testified  that  v;ith 
the  amount  of  organic  Involvement  that  defendant  had  it 
was  rather  unlikely  that  on  August  17,  1950,  he  would  be 
capable  of  conducting  business,  but  that  it  was  not  impossible 
because  "in  medicine  it  is  never  Impossible." 

The  conservator  stated  that  he  had  met  the  plaintiff 
on  several  occasions  and  that  shortly  prior  to  the  date  of 
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the  contract  in  question  the  plaintiff  discussed  with  hin 
defendant's  desire  to  purchase  a  third  store.   He  said 
that  plaintiff  told  him  defendant  was  "nuts"  and  he  would 
be  ruined  if  he  didn't  get  out  of  the  second  store  that 
he  bought.   He  asked  plaintiff  about  the  proposed  purchase 
of  the  third  store  and  plaintiff  said  he  wouldn't  sell  it 
to  him  because  he  was  crazy.   A  few  days  later  he  had  a 
phone  conversation  with  plaintiff  and  he  again  repeated 
he  would  not  sell  the  defendant  the  third  store.   He  again 
saw  plaintiff  after  the  contract  had  been  entered  into, 
when  he  went  with  defendant  to  get  the  deposit  back  and  to 
try  to  get  plaintiff  to  cancel  the  note.  At  that  time  plain- 
tiff stated  that  he  could  not  give  back  the  SI6OO  but  that 
he  could  forget  the  note  v/hich  would  be  torn  up. 

The  fact  that  a  conservator  was  not  appointed  for 
defendant  until  February  6,  1951 »  does  not  ipso  facto 
establish  that  defendant  was  not  incompetent  prior  to  that 
date.   It  did  place  on  defendant  the  burden  of  establishing 
that  he  was  incompetent  when  he  entered  into  the  agreement. 

It  is  apparent  from  the  medical  testim.ony,  which  was 
not  contradicted  by  the  plaintiff,  and  fr^^m  the  conversation 
of  the  conservator  with  the  plaintiff,  which  was  not  denied, 
that  defendant  did  not  have  the  mental  capacity  to  conduct 
the  transaction  in  question  on  August  17,  1950.  It  is  the 
duty  of  the  courts  to  protect  those  who  are  incompetent  from 
the  consequences  of  their  acts  and  this  will  be  done  whether 
there  is  an  adjudication  of  incompetency  or  not.   Ronan  v. 
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Bluhm,  173  111.  277;   Fecht  v.  Freeman,  2^1  111.  8U-;  Jordan 
V.  Klrkpatricl^,  251  111.  Il6. 

Further,  this  case  was  tried  by  the  court  v;ithout 
a  jury.   The  trial  court  heard  anri  savj  the  witnesses  who 
testified  and  this  court  will  not  substitute  its  judgment 
as  to  the  credibility  of  witnesses  for  that  of  the  trial 
court  v;hich  saw  and  heard  them,  unless  the  findings  are 
manifestly  against  the  v/cight  of  the  evidence,  which  they 
were  not.   Wynekoop  v.  Wynekoop^.  ^07  111.  219, 

The  judgment  entered  in  each  of  the  cases  by  the 
trial  court  was  proper  and  they  are  affirmed. 

Judgments  affirmed, 

Schwartz  and  Tuohy,  JJ,,  concur. 
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MORRIS  OHNSTEIN, 

Plaintiff, 


SIKON  L.  LZVy,  et  al, 

Defendants. 


SIKCN  L.  LEVY, 

C'untf;r-plaintiff , 
Appellant, 

V. 

ARLENE  MEYER  and  HAROLD  MEYER, 
Counter-def ondants , 
Arjpfillcns. 


INTERLOCUTORY  .^PEAL 
FROM  CIRCUIT  COURT 
OF  COOK  COUNTY. 


3  49I.A.  161* 


MR.  JUSTICE  SCHWARTZ  DELIA/ERED  THE  OPINION 
OF  THE  COURT. 

It  would  appear,  althou£:h  sonewhat  nebulously 
from  the  brief  and  abstract  filed  in  this  case,  that  this 
suit  involves  a  dispute  over  the  o'-'nership  and  control 
of  an  apartment  building.   Upon  the  petition  filed  by 
Arlene  Meyer  and  Harold  C.  Meyer,  two  of  the  litigants, 
it  was  charged  that  the  court  had  given  permission  to 
.\rlane  Meyer  to  rent  one  of  the  apartments,  and  that 
appellant  had  interfered  by  putting  a  padlock  on  the 
apartment  to  be  rented,   The  petition  sought  to  hold 
appellant  in  contempt.   On  the  heai'ing,  the  court  en- 
tered an  order  from  which  this  appeal  was  taken.   This 
order  purged  appellant  of  contempt,  but  nevertheless 
restrained  him  from  interfering  with  the  prospective  new 
tenants'  ouiet  enjoyiriont  of  the  premises.   There  is 
nothing  in  the  petition  to  support  the  order  entered. 
No  brief  has  been  filed  by  appellees.   It  may  well  be 
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that  there  are  other  facts  in  the  record  which  would 
lend  support  to  the  order  restraininf;  appellant,  but 
they  do  not  appear,  as  appellees  have  not  se^n  fit  to 
present  their  side  to  the  court. 

The  order  will  be  reversed  and  the  cause 
remanded,  with  directions  to  eliminate  that  portion 
of  the  order  enjoining  appellant  Levy. 

Order  reversed  and  cause  remanded 
with  directions. 
Robson,  P.O.,  and  Tuohy,  J,  concur. 
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ESTELLE   M.    ¥IKKEN';.fSRDER, 

Aprjellani 

V. 

RAYMONi;'  ¥.    ¥INKEKWERDER, 
ATD-oellee 


APPEAL   FROM 
CIRCUIT    COURT 
COOK    COUNTY 


.A.  161 
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MR.  JUSTICE  TUOKY  DELIVERED  THE  OPIKIOU  OF  THE  COURT. 


Plaintiff  p-ppeals  from  an  order  of  the  Circuit  Court 
of  Cook  County  reducing  an  alinony  and  child  support  alloxirance 
from  §100  to  $80  a  week  after  a  hearing,  on  the  ground  that 
defendant's  incorae  had  decreased  during  the  current  year. 

Plaintiff  contends  that  the  uncontradicted  evidence 
shows  that  the  incone  of  i"he  defendant  increased  during  the 
current  year  and  that  the  trial  court  anused  his  discretion 
in  granting  a  reduction  in  alinony  and  child  support  and  in 
refusing  plaintiff's  counterpetition.  for  an  increase  in  alimony 
and  child  support. 

In  January  of  19^6  the  decree  of  divorce  was  avra.rded 
on  plaintiff's  complaint   which  -Drovided  that  plaintiff  should 
be  entitled  to  th^^  custody  of  the  minor  child  of  the  parties 
and  that  defendant  should  pay  plaintiff  S30  a  week  alimony  and 
$30  a  week  child  support.   By  euccesBivo  orders  over  the  years 
the  alimony  and  support  money  wps    increased,  the  last  on  January 
31,  1951,  fixing  alimony  at  $57.50  and  child  support  at  $-^2.50 
per  vrrek.   The  modification  of  this  order,  reducing  alimony 
payment  to  $4-6  and  child  support  to  $3^  per  week  and  denying 
plaintiff's  counterpetition,   is  the  order  appealed  from. 

The  evidence  shows  that  defendant  is  pr^^sident  of  Ray 
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Motors,  Inc.,  active  in  the  "bu^inpss,  and  owns  two-thirds 
of  the  stock  of  spid  conppny.   He  tf^stifif^d  that  in  1951  and 
for  somp  time  prior  thereto  his  salary  wrs  $1800  a  month 
until  September  of  that  year,  when  "by  virtue  of  decrpased 
sales  his  salary  was  reduced  to  $1000  a  month.   In  addition 
to  the  salary  he  reneived  income  from  realty  and  othpr 
sources.   He  owns  a  three-flat  building  in  Chicago  vrhieh  he 
has  offered  for  sale  at  $25,000,  one  apartment  in  which  he 
is  keeping  vacant  to  ff^cilitatp  th-"^  sale.   He  owns  a  six- flat 
building  ^t  6233  '3-r^pnwood  Avenue,  Chicago,  which  h-"'  is 
converting  into  a  roonine:  houpe  at  a  cost  of  approximately 
$30,000.   He  paid  ^30,000  for  th'-  building,  which  he  acquired 
on  April  1,  1951,  pnd  rt  th'^  tim.e  of  th'^  h-a-'ing  had  had  no  net 
income  from  it.   Hoi-'ev^r ,  he  had  forty  tpnants  who  were  paying 
an  average  of  $10  a  week,  and  exiopct^d  within  a  month  that  his 
income  would  apr)roximate  SI500  a  month.   In  August  h"  sold 
forty  shares  of  his  stock  in  th"  sompany  to  thp  com.pany  for 
$12,000,  retaining  120  shar-s,  and  since  Septpmb-^r  of  I95I 
borrowed  $7500  from  the  company.   At  th^  same  tim.e  the  only 
other   stockholder  turned  back  to  the  com.pany  a  similar 
percentas-e  of  his  ^tock,  so  that  lifter  this  transaation 
defendant's  ownership  and  control  of  the  company  remained  the 
same  as  before.   Defendant  was  th^  only  witness  in  his  behalf. 

Plaintiff  testified  in  her  own  behalf  that  during 
this  year  her  expenses  have  increased  to  a  very  considerable 
extent  by  virtue  of  the  illness  of  the  eight  year-  old  son  of 
the  couple,  who  for  some  time  has  suffered  froa  asthma;  that 
this  disease  necessitated  moving  away  from  the  vicinity  of 
Lake  Michigan  where  her  rent  vras  iiS^   a  -month,  to  an  unfurnished 
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apartment  in  Naperville,  Illinois,  for  which -she  paid.  $100  a 
month;  that  in  order  to  obtain  the  pprrtment  she  had  to  buy 
furniture  at  a  cost  of  $2,2'50;  thfit  defendant  loaned  her  the 
money  and  took  p  chpttel  mortgage  back  upon  T-rhich  she  pays 
to  him  562. 50  a  month  out  of  h'=r  alimony  and  support  money. 
She  haf'  also  become  obligated  to  pay  $137  for  medical  services 
which  she  contends  defendant  is  obligated  to  ^oay  under  the 
modification  order  requirine"  him  to  meet  unusual  medical  expenses. 

On  behalf  of  plaintiff,  Edmond  Apcel,  a  certified 
public  accountant,  testified  that  in  reporting  his  income  from, 
the  company  which  he  controlled,  def^-ndant  reported  311,000  but 
should  have  reported  if23,C00,   The  discrepancy  involved  a 
$12,000  item  which  defendant  maintains  was  a  capital  gain, 
whereas  the  accountant  interpr"tpd  it  as  a  disguised  dividend. 
If  this  item  be  treated  as  income  for  the  purpose  of  fixing 
the  alimony  allowance,  the  gross  incom.e  for  defendant  for  1951  j 
according  to  witn^^ss,  would  be  $31,000  pp    against  $2^,000  at 
the  time  of  the  entry  of  the  or iginal  ordero   Fur t her. m ore  , 
the  plaintiff  filed  a  sworn  answer  and  counterpptition  in 
both  of  which  she  alleged  that  the  defend 'nt's  sworn  testimony 
which  preceded  the  last  prior  order  ■'■'^-'B   th-t  he  was  then 
earning  $18,000  a  yspr.      The  trial  court  was  of  the  opinion 
that  the  $12,000  v'.-.s  not  income,  altho-jgh  he  recognized 
that  it  might  eventually  be  so  held  by  the  Bureau  of  Internal 
Revenue, 

¥e  are  of  the  opinion  that  wh^-ther  the  $12,000  be 
held  taxable  income  or  otherwise  is  irrelevant.   The  undisputed 
fact  is  that  defendant  caused  a  company  of  i- nich  he  ovmed  t^o- 
thirds  of  the  common  stock  to  reduce  his  salary  from  ^1800 
to  $1000  a  month  during  the  year  and  to  pay  him  512,000  in 


CFsh  for  iirhich  he  turned  in  some  sh-^rps  of  stock.   So  fpr  as 
the  rights  of  his  vrife  and  minor  child  pre  concerned  this 
should  b'"^  considered  pp    incone  on  ?  hearing  held  for  the 
purpose  of  determining  x-rhether  th~re  has  been  p  chpnge  in  the 
finpncipl  condition  of  the  defendant.   He  received  this 
$12,000  in  cpsh  to  us  ^"^  pp  he  8p>'  fit,  regardless  of  T^^hat  tax 
situation  may  ther^-by  be  created.   The  measure  of  the  anount 
of  alimony  and  child  support  p  man  is  required  t'~'  pay  is 
measured  by  the  needs  of  the  vdfe  vrith  relation  to  her 
husband's  ability  to  pay.  Herrla'ir.   v.  Her  rick,  319  HI.  1^6; 
G-ilbert  v.  Gilbert,  305  111.  216.   The  evidence  here  clearly 
established  increased  income  of  the  husband,  nothing  as  to 
his  expenses,  and  increased  expenses  for  the  wife,  and  it  vjas 
error  on  this  record  to  decrease  the  plaintiff's  alimony  and 
child  support  allow.^nce.   Moreover  plaintiff  was  entitled  to 
a  hearing  on  h^r  c  ounterpetition,   in  viei.-r  of  the  changed 
financial  circumr  tances  of  the  parties,  as  to  th'=  amount  of 
increase  she  should  be  awarded  for  alimiony,  child  support  and 
medical  fees. 

The  orc'^-r  of  '-"'■'■^   Circu".'",  Court  of  Cook  County  is 
reversed  and  the  cause  remanded  for  further  proceedings  in 
conformity  with  this  o^:,inion. 

RE-^/ERSED  AND  ZiEMNDED 

Robson,  ?.J.,  and  Schwartz,  J.,  concur. 
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EVA   FOP DEM, 

V. 


Appellee, 


APPEAL   FROM  SUPERIOR   COURT, 
COOK   COIWTY. 

AQ  T 


3  49  i 


ROSE   COP I LOVE, 

Appe] lant , 

MR.  JUSTICE  TUOKY  DELIV?:FED  TPIE  OPINIOK  OF  THE 
COURT. 

Plaintiff  brought  her  action  agajnst  defendant  for 
damages  for  personal  injuries  sustained  in  a  fall  in  an 
apartment  building  owned,  niansged  and  operated  by  defendant 
at  6021  Harper  avenue,  Chicago,  Illinois,  allegedly  as  the 
result  of  negligent  maintenance  of  the  building.   From  a 
judgment  on  a  jury's  verdict  in  the  sum  of  $5?0C0 
defendant  appeals. 

The  sole  point  raised  by  defendant  is  that  plain- 
tiff was  guilty  of  contributory  negligence  as  a  matter  of 
law  and  that  defendant  was  guilty  of  no  negligence  which 
contributed  to  the  plaint?'ff's  injury. 

There  is  evidence  in  the  case  tending  to  prove 
the  following  facts:   Plaintiff  had  gone  to  the  apartment 
building  to  visit  one  MiTS.  Lidd,  who  lived  on  the  first 
floor.   Prior  to  the  accident,  she  had  been  in  Mrs.  Lidd's 
apartment  twice.   She  had  been  in  the  building  on  a  number 
of  prior  occasions  to  visit  her  friend  Mrs.  Erickson, 
Mrs.  Lidd's  mother,  v/ho  lived  on  the  third  floor  of  the 
building.   Entrance  to  the  apartment  building  is  had 
through  an  outer  door  which  leads  into  a  sm.all  vestibule 
where  the  mailboxes  and  apartment  designations  are  contained, 
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and  thence  through  a  second  door  into  a  foyer  off  of  which 
are  the  first  floor  apartments  and  also  an  open  stairway 
leading  to  the  apartments  on  the  floors  above.   Closely 
adjacent  to  the  door  leading  into  Mrs.  Lldd's  apartment 
is  another  door,  of  similar  size  and  appearance,  which 
opens  upon  a  basement  stairway.  The  door  to  this  stairway 
pulls  outv/ard  and  the  descent  commences  immediately  at  the 
doorv;ay.   It  appears  from  the  uncontradicted  testimony  that 
plaintiff  opened  the  unlocl<ed  door  leading  to  the  stairway, 
mistaking  It  for  the  entrance  to  Mrs.  Lldd's  apartment.  The 
areaway  into  v/hlch  she  stepped  was  unlighted  and  she  fell 
down  the  stairs,  sustaining  injuries  the  extent  of  v;hlch 
is  not  disputed. 

Defendant  urges  that  by  stepping  into  the  dark 
areaway  plaintiff  was  guilty  of  contributory  negligence  as 
a  matter  of  Isv;  and  relics  upon  a  number  of  cases,  of  v/hlch 
Van  Ness  v.  Murphy,  107  K.Y.S.  9*^,  is  typical.   These  cases 
reiterate  the  rule  that  darkness  serves  as  a  natural  v;arnlng 
of  danger  and  that  one  who  enters  upon  str' nge  premises 
without  Investigation  proceeds  at  his  peril.  We  are  of 
the  opinion,  however,  thpt  the  facts  in  the  instant  case 
serve  to  distinguish  it  from  this  line  of  euthority.   Here 
there  were  two  doors  side  by  side,  deceptively  similar, 
the  onf  leading  to  sefety  and  the  other  placing  the  plaintiff 
in  Immediate  danger.   The  plaintiff  here  did  not  proceed  In 
darkness  for  any  appreciable  distance,  due  to  the  fact  that 
her  precipitous  descent  commenced  at  the  doorway.   The  fcct 
that  the  plaintiff  had  been  in  the  apartment  on  two  other 
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occpsions,  while  a  circumstance  tending  to  establish 

familiarity  with  the  premises,  docs  not  in  our  opinion 

change  the  question  of  negligence  from  one  of  fact  to 

one  of  law.  The  trial  judge-,  in  a  written  statement  of 

his  reasons  for  overruling  defendant's  motion  for  a  new 

trial,  found  that  the  doors  to  the  basement  and  to  the 

front  apartment  were  closely  adjacent  and  that  plaintiff 

was  ignorant  of  the  existence  of  the  basement  door  at  that 

location;  that  she  had  been  invited  upon  the  premises  and 

that  under  all  the  circumstances  the  question  of  negligence 

was  for  the  jury.  V/e  are  of  the  opinion  that  the  case  comes 

closely  within  the  facts  of  View  v.  Metropolitan  W.  S.  Elev. 

Ry.  Co.,  166  111,  App.  15^,  ?-nd  Gilbcrto  v.  Yellow  Cab  Co., 

177  F.2d  237.   In  the  latter  case  the  court  said  (p.  239): 

"The  main  argument  of  defendant  is  that  plaintiff 
was  negligent  in  opening  the  door  into  a  dark  hallway  or 
passageway  and  proceeding  to  enter.  We  do  not  think  that 
any  negligence  can  be  attrlbiited  to  plaintiff  from  the 
fact  that  she  opened  the  door  under  the  circumstances 
here  related.   If  there  was  negligence  on  her  part,  it 
must  reside  in  the  fact  that  when  she  opened  the  door  and 
discovered  the  darkness  Inside,  the  exercise  of  proper 
precaution  for  her  own  safety  would  have  caused  her  to 
halt  in  her  forward  advancement  at  a  point  prior  to  the 
first  step  of  the  stairway.  *  *  * 

II*  *  *   fpj^p  reasonable  inference  from  the  situation 
Is  that  plaintiff  when  the  door  opened,  with  one  hand  on 
the  knob  placed  one  foot  In  the  doorway,  and  that  the  next 
step  or  advancement  of  the  ether  foot  took  her  to  the 
first  step  of  the  stairway  and  she  fell.  *  *  * 

••*  *  *  we  think  the  question  of  contributory  negli- 
gence was  one  for  the  jury  *  *  */' 

The  rule  is  well  settled  in  this  State  that  the  question  of 

contributory  negligence  becomes  one  of  law  only  when  the 

undisputed  evidence  is  so  conclusive  that  it  is  clearly  seen 


that  the  occiicnt  resulted  fron  the  negligence  cf  the  party 
injured  an"  could  hcve  been  avoided  by  the  use  cf  reasonable 
precaution.  Where  reasonable  men  acting  within  the  limits 
prescribed  by  law  r.irht  reach  different  ccnclusjons,  rv 
different  inferences  could  rc-'s-rnsbly  be  drawn  fron  the 
admitted  or  established  frets,  thp  question  of  contributory 
negligence  is  for  the  jurj^.   Mueller  v.  Phelps,  2^2  111. 
630,  63^+. 

Moreover  we  are  of  the  opinion  that  maintaining, 
side  by  side  in  a  dimly  lighted  room,  tw-.  doors  of  similar 
size  and  general  appearance,  one  of  which  leads  to  an 
apartment  and  the  other  to  a  place  cf  '^anger,  the  second 
door  being  unlocked,  the  stairv/ay  unlightei.  and  without 
sign  or  warning  of  any  kind  to  an  invitee,  r-^ises  a  question 
of  fact  as  to  the  negligence  of  the  landlord,  an-^  we  see  no 
reason  to  interfere  with  the  judgment  entered  on  the  jury's 
verdict  in  this  case. 

The  judgment  of  the  Superior  Court  of  Cc^k  County 
is  affirmed. 

jn.--'  gin.ent  a  f  f  i rm-cd  , 

Robson,  P.J.,  and  Schwartz,  J.,  concur. 
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Ap;end?    No.    20. 


In  The 
APPELLATE  COUPJ  OF  ILLINOIS 
Second  District 

October  Tarm  A..D.  1952. 


3  49 


Wanda  Swift, 

Plaintiff-Appellee 

▼8. 

Junior  Svlft, 

Defendant-Appellant , 


APPE/iL  FROM  THE 
CIRCUIT  COURT   OF 
WINNEBAGO  COUNTY. 


Dove,    P.J. 

From  a  decree  granting  the p lalntiff  a  divorce 
from  the  defendant  on  the   feTOund  of   extrerae  and  repeated 
cruelty  and  dismissing  for  wsnt   of  equity,    defendant's 
counterclaim  for  divorce   on  the  ground  of  adultery,    the 
record  is  brou^iht  by  the   defendant   to  this   court  for 
review. 

The  record  discloses   that  the  parties  vere  married 
on  December  28,    1948  and  h?ve   two  children,   a  daughter 
and  a  son.      The   plaintiff   testified  th?^t   on  two  occasions 
while   she  was   pregnant  her  husband,   while  angry,    slapped 
her  with  his  hand  striking  her  on   the  cheek  each  time 
and  causing  her  severe  psin.      She  further  testified  thrt 
again,    on  September  18,    1951,    tne  defend^t  struck  her  on 
the  head  with  his  fist  causing  her  nose   to  bleed  and  resulting 
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In  severe  headaches  ?\nd  thrt  again  on  October  11,  1951, 
while  they  were  sitting,  at  the  dining  room  table  eating 
supper  ani  while  she  was  fRsdlng  the  baby  he  beoaie  angry 
pulled  her  out  of  her  chair  «nd  dragged  her  from  the  table 
to  the  front  room  and  later  on,  the  aanie  evening,  "threw 
rae  out  the  b^ok  door  and  locked  me  out.   I  finally  got  >Bck 
in  and  he  left.   I  was  black  and  blue  from  head  to  toe  all 
over  my  body."  The  defendant  testified  th<-'t  uron  this 
occasion  he  "struck  nis  vlfe  on  the  side  cf  tlifi-  jaw.   I 
hit  her  with  the  back  of  my  hand,  and  it  v/asn't  v;ith  ray 
fist.   I  did  net  lock  her  out  of  the  house.   I  put  her 
out  the  back  door  and  I  left  her  out  there  five  minutes." 

The  defendant  also  testified  that  upon  one  of  the 
other  oooasi^ns^ttSsw  lie  did  slap  his  wife   "on  the  side 
of  her  head  to  make  her  quit  shaking  the  baby  up  and  down 
on  the  bed. "  Upon  the  other  occasion  at  vhich  tine  the 
plaintiff  testified  that  the  defendant  had  slapped  her, 
the  defendant  denied  thrt  he  had  struck  her  and  his  version 
of  what  occured  as  abstracted  is:   "I  v;ent  to  the  kitchen 
to  get  something  to  eat.  "'Jhen  I  opened  one  cupboard  the 
beans  and  pans  fell  out  and  it  got  me  mad,  so  I  started 
cleaning  the  cupboard  end  probably  cussed  a  few  times  at 
her.  " 

Jackie  Porter  corroborated  the  plaintiff  as  to  the 
occurrences  of  September  19,  1951  and  'October  11,  1951, 
her  testimony  belnfe,  to  the  effect  that  in  response  to  a 
call  from  the  plaintiff  this  witness  went  to  the  home  of 
the  plaintiff  on  September  19,  1951,  and  found  her  crying 
and  ner  nose  bleeding  as  a  result  of  defendant's  conduct 
and  on  October  11,  1951,  this  witness  again  observed  black 
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and  blue  bruises  on  the  f?ce,  back  and  neck  of  the  plain- 
tiff as  a  result  of  defendant's  conduct. 

Counsel  for  appellant  ineists  thpt  the  evidence 
in  this  case  is  Insufficient  to  sustain  the  decree.  We 
are  unable  to  p-gree   with  this  contention.   The  testimony 
of  the  plaintiff,  corroborated  by  the  evidence  of  Jackie 
Porter,  -when  considered  in  the  light  of  the  evidence  of 
the  defendant  sustains  the  conclusion  arrived  at  by  the 
Chancellor. 

Counsel  for  appellant  also  insist  that  the  evi- 
dence offered  on  behalf  of  appellant's  counterclaim 
reasonably  leads  to  the  conclusion  that  appellee  was  guilty 
of  adultery  with  Eldon  Rln^,  and  therefore  the  court  erred 
In  dismissing  the  counterclaim.  The  only  evidence  offered 
In  support  of  the  allegations  of  the  counterclaim  is  a 
letter  dated  iiovember  5,  1951,  written  by  Eldon  Ring  and 
directed  to  appellee  and  the  testimony  of  Alice  Swift, 
the  wife  of  a  brother  of  sppellant  who  testified  that  appel- 
lee told  her  that  Eldon  Ring  had  come  into  the  room  where 
she  was  sleeping  at  three  o'clock  in  the  morning  sometl;ne 
in  the  yesr  1949  and  hed  kissed  her.  Appellee  denied  that 
she  hadAever  made  any  such  statement  and  denied  th^t  any 
such  thing  had  ever  occured.  v;e  are  inclined  to  agree  with 
counsel  for  appellee  th? t  there  is  nothing  in  this  letter 
which  would  lead  to  the  conclusion  that  appellee  was  guilty 
of  adultery.   It  does  appear  thr-t  the  psrties  hereto  and 
Eldon  Ring,  were  friends  and  had  been  since  1946:  that  appell- 
ant and  Ring  were  employed  at  the  sp.me  place  and  for  two 
or  three  weeks,  Ring,  shortly  after  his  wife  procurl'ed  a 
divorce  from  him  in  1946  had  a  room  and  boarded  with  appell- 
anX  and  appellee  and  all  of  them  frequently  attended  dances 
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together.      Mr.   Ring,  was   r  witness  at   the  hearing  before 
the  Chancellor  and  from  a  consideration  of  all  evidence 
in  this   record  we  ?5re   unable   to  say  that    the  manifeat  weight 
of   the  evidence  supported  appellant's  charge  of  adultery. 
The  decree  of  the   Chancellor  is  sustained  by  the 
evidence  and  that   decree  will  be  affirmed. 

Decree  affiMied. 
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In  the  Matter  of  the  Estate  of 
MARIA  MEYER,  Incompetent, 

LA  SALLE  NATIONAL  BANK,  Coserva- 
tor  cf  the  Estate  of  MARIA 
MEYER,  Incompetent, 

Aprellee, 


V, 


RUTK  B.  RANSOM, 


Appellant. 


APPEAL  FROM 


SUPERIOR  COLT^T 


COOK  COUNTY 
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2. 


MR.  PRESIDING-  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  September  21,  1951  the  Probate  Court  of  Cook 
County  approved  the  first  current  report  and  account  of 
the  conservator  of  the  estate  of. Maria  Meyer,  incompetent, 
from  which  the  defendant,  Ruth  B,  Ransom,  t^'ok  an  appeal 
to  the  Superior  Court  of  Cook  County  where  a  hearing  was 
had  de  novo,  T>ursuant  to  which  a  decree  v/as  entered 
likewise  ap-nrcving  the  report  and  account.   Defendant  av  v  eals 
from  that  decree. 

It  appears  that  en  January  23,  1950  the  La  Salle 
Nati"nal  Bank  was  appointed  conservator  for  the  estate  of 
the  .incompetent,  and  thereafter  Nicholson  and  Nisen  were 
retained  as  ijs  attorneys.   The  ■  esta.te  consisted  of  cash, 
securities  and  soa©  income-producing  farms  in  Kansas.   On 
October  2,  1950  a  family-settlement  agreement  (hereinafter 
referred  to  as  the  agreement)  was  executed  by  all  parties 
in  interest  and  approved  by  the  Probate  Court,   The  conserva- 
t'r's  account  for  the  period  up  to  May  18,  1951  shoe's  a 
deficiency  in  the  income  account  on  that  date  of  07370,39. 
The  controversy  revolves  primarily  around  the  interpretation 
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of  Paragraph  7  of  the  agreement  which  segregates  the  income 
from  the  Kansas  farms  after  January  1,  1951  from  other  income 
of  the  estate.   Under  the  i:>rovlsions  of  the  agreement  John 
J.  Meyer,  one  of  the  ar.pellees,  is  u-!->on  the  death  of  the 
ward  Maria  Meyer,  to  become  the  recipient  of  her  estate, 
with  the  exception  of  the  balance  remaining  in  the  account 
of  income  received  from  the  Kansaa  farms  after  December  Jl, 
1950  which  is  to  go  to  the  defendant  Ruth  B,  Ransom  and 
Elvira  J.  Huyck;  this  represents  the  interest  of  defendant 
and  Elvira  J,  Huyck  in  the  estate. 

Defendant  contends  that  the  conservator's  report 
and  account  shculd  be  modified  so  as  to  eliminate  the 
deficiency  of  $7370.39  shown  as  of  May  18,  195I  and  that 
the  conservator  be  required  to  strike  a  balance  on  the 
account  as  of  December  31»  1950  a-^^  'to  show  all  costs, 
expenses  and  support  of  the  v;ard  as  having  been  paid  in  full 
from,  both  principal  and  income  up  to  and  including  December 
31,  1950.   Her  counsel  say  that  the  agreement  should  be 
interpreted  to  bring  about  this  result.   However,  since,  as 
we  think, the  agreement  is  clear  and  unambiguous,  it  cannot 
be  construed  contrary  to  its  terms,  (Hancock  v.  Knights 
of  Security.  303  111.  66.) 

paragraph  7  clearly  contemplates  that  cost  and 
expenses  of  administration  of  the  ward's  estate  and  the 
cost  of  the  care,  maintenance  and  support  of  the  incompetent 
are  to  be  treated  as  charges  against  income,  not  principal. 
There  is  nothing  in  that  paragraph  about  charging  principal 
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wlth  any  such  expenses  for  any  period  or  under  any  clrcum- 

stances.   The  agreement  provides,  without  reference  as  to  when 

such  costs-:^r«  incurred,  that  if  they  "shall  exceed  or  require 

funds  in  excess  of  the  total  income  of  said  incompetent's 

estate  other  than  the  net  income  from  the  said  Kansas  Farms 

segregated  as  aforesaid,  then  the  conservator  is  authorized 

and  directed  to  withdraw  and  use  any  and  all  funds  in  the 

segregated  account  of  income  derived  from  the  Kansas  Farms  ***, " 

Thus  the  tenor  of  Paragraph  7  is  to  make  paramount  the  proper 

care  and  comfort  of  the  ward  throughout  the  entire  period 

of  the  administration  of  the  estate,  whether  it  be  before 

or  after  January  1,  1951.   The  beginning  of  Paragraph  7 

recites  that  the  incompetent  already  had  a  life  estate  in  the 

Kansa^  Farms  and,  being  thereby  entitled  to  the  entire  income 

therefrom  for  the  rest  of  her  life,  it  is  not  susceptible 

of  an  interpretation  showing  an  intent  that  she  should  give 

and 
up  some  part  cf  that  income  to  defendanty^  Elvira  J.  Huyck 

at  the  expense  of  the  principal;  and  there  is  no  express 

provision  to  that  effect.   Obviously  the  purpose  of  the 

provision  for  segregation  was  to  establish  two  classes  cf 

income  and  to  give  the  segregated  farm  income  pref erentiiil 

status  so  that  if  there  was  any  income  left  after  caring 

for  the  ward  and  paying  administration  expenses  during 

the  entire  period  of  administration,  then  such  income 

would  go  to  defendant  and  Elvira  J,  Huyck.   To  the  extent 

that,  at  any  time,  it  should  become  necessary  to  dip  into 

principal  to  pay  current  expenses,  as  it  did  in  this  case, 
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the  principal  was  entitled  to   be  restored  out  of  subsequent 
income  as  far  as  possible,  pricr  to  termination  of  the 
conservatorship. 

The  agreement  was  approved  in  the  Probate  Court, 
and  thereafter  on  November  10,  1950  th©  court  ordered  that 
fees  of  $3000.00  to  the  conservator  and  S^I-OOO.OO  to  its 
attorneys,  or  an  aggrgate  of  $7000,00,  be  paid  on  account 
"out  of  the  trust  funds"  in  the  hands  of  the  conservator, 
for  services  rendered  to  October  14,  1951>  ^^'^   "that  such  sums 
be  treated  by  the  Conservator  herein  as  costs  of  administration 
herein  and  charged  against  income  heretofore  and  hereafter 

accruing  .to  this  estate,"   All  interested  parties  had  due 

at 
notice  of  the  hearings /which  fees  were  allowed, and  partici- 
pated therein.   There  were  accordingly  final  appealable 
orders  for  the  payment  of  money  out  of  the  fund.   People  v, 
Illinois  State  Bank  of  Crete,  312  111.  6l3.  Defendant 
interposed  no   objection  to  the  entry  of  the  orders  of 
October  20  and  November  10,  1950  in  the  Probate  Court,  nor 
to  the  fees  allowed  in  either  the  Probate  or  the  Superior 
courts,  ana  no  appeal  v;as  taken  from  any  of  said  orders. 
Moreover,  no  record  has  been  preserved  from  vrhich  we  could 
review  the  facts  which  motivated  the  Probate  and  Superior 
courts  in  finding  the  fees  to  be  fair,  reasonable  and  proper. 
Consequently,  the  allowance  of  these  fees  to  the  conservator 
and  its  attorneys  cannot  be  here  considered. 

The  only  objection  to  fees,  as  set  fotth  in 
defendant's  answer  to  the  report  and  account  of  the  con- 
servator, pertains  to  the  amounts  of  |175.00  allowed  to 
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the  ccnservatcr,  and  5^25  allcv/ed  to  its  attorneys  frr 
services  over  the  period  from  October  14,  1950  "to  May  18, 
1951.   That  objection  was  allowed  in  part,  and  the  attorneys^ 
fees  were  reduced  to  .^^200, 00  by  the  last  paragraph  cf  the 
order  cf  the  Probate  Court  entered  September  21,  1951 
approving  the  account,  and  reflected  in  Pa.ragraph  4  cf  the 
decree  cf  December  7»  1951  of  the  Superior  Coiirt.   Ko 
record  is  preserved  from  which  we  could  review-/  the  propriety 
of  these  orders. 

The  remaining  item  in  controversy  relates  to  the 
amount  of  $640.21  which  was  credited  to  the  principal  account 
in  the  conservator's  report.   Although  defendant  makes  the 
point  that  it  should  have  been  credited  to  the  income  account, 
she  presents  no  argument,  either  cf  facts  or  of  law,  to 
suprjorther  contention,  and  therefore,  under  Rule  7  of  the 
Appellate  Court  rules  in  this  district,  this  point  "may 
be  considered  waived"  and  will  not  be  entertained. 

The  decree  cf  the  Superior  Court  approving  the 
first  current  report  and  account  of  the  conservator  showing 
a  deficiency  in  the  income  account  of  $7370,39  on  May  18, 
1951*  sh' uld  therefore  be  affirmed,  and  it  is  so  ordered, 

DECREE  AFFIRMED. 

NIEMEYER,  J,,  and  BURKE,  J.,  Concur. 
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CHICAGO   MACARONI    COMPAIJY,    INC., 
a   corporaticn, 

Appellant, 
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ANTHONY  V.    MONARDO   and  BENNIE 
MONARDO,    trading  as   MONARiX) 
BROTHERS, 
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APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAC-O 


3  49  I.A.  242 


MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 


Plaintiff  brought  suit  in  the  Municipal  Court  of 
Chicago  to  recover  the  sura  of  $1^00,00,  alleged  to  be  due  it  fron 
defendants  as  balance  of  the  purchase  price  of  ^OC  cases  of 
Contadina  tomato  paste  delivered  to  defendants  by  plaintiff 
In  September  and  October  1946,   Defendants  interposed  a  defense 
and  counterclaim.   Trial  by  the  court  resulted  in  findings 
e|.gainst  plaintiff  on  its  statement  of  claim,  and  against 
defendants  on  their  counterclaim.   Plaintiff  appeals. 

In  its  suaended  statement  of  claim  plaintiff  alleged 
that  the  OPA  i«ras  in  effect  on  September  2^■,    19k6;    that 
commissioners  were  then  holding  he.-^rings  on  the  price  to 
be  charged  for  the  19^6  shipment  of  tomato  paste  and  similar 
products;  that  it  had  Contadina  tomato  raste  in  storage  from 
producers,  which  defendants  were  desirous  of  purchasing,  but 
that  the  merchandise  could  not  be  released  as  no   price  had  been 
fixed;  that  in  order  to  assure  defendants  of  a  sufficient  amount 
of  tomato  paste,  plaintiff  delivered  to  them  on  or  about 
September  26,  19^6,  400  cases,  which  defendants  agreed  to  hold 
until  plaintiff  could  quote  a  price;  that  for  the  purpose  of 
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induoing  plaintiff  to  comply  with  their  request  defendants 
made  an  advance  deposit  of  S32OO.CO,  to  be  applied  upon 
the  purchase  price  when  ascertained;  that  plaintiff  delivered 
the  paste  to  defendants  for  the  sole  purpose  of  storing  it 
until  the  price  was  fixed;  that  OPA  price  ceilings  were 
terminated  on  October  I6,  19^6;  whereupon  plaintiff  sold 
and  billed  defendants  for  said  paste  at  $12,00  per  case 
for  200  cases,  and  011.00  per  case  for  the  remaining  200 
cases,  or  a  total  sum  of  $^600,00,  and  credited  defendants 
with  the  advance  deposit  of  ^3200,00,  leaving  a  balance  of 
$l400,00,  for  v/hich  it  asked  judgment. 

Defendants'  ansv/er  averred  that  on  September  2^,  19^6 
there  xvere  existing  price  ceilings  on  tomato  paste  which 
controlled;  denied  that  they  requested  plaintiff  to  deliver 
^00  cases  for  storage;  admitted  that  they  purchased  from 
plaintiff  ^00  cases  at  the  then  existing  ceiling  price  of 
$6,50  per  case  for  No,  6  cans,  and  .^7.35  per  case  for  No,  10 
cans,  with  an  agreement  that  if  OPA  raised  the  price,  defendants 
would  pay  the  increased  price,  and  if  OPA  lowered  the  price, 
defendants  would  be  reimbursed  for  any  amount  paid  over  said 
price;  that  if  OPA  took  no  action,  the  then  existing  price 
prevailing  on  September  2k,    19^6  would  prevail.   The  answer 
admitted  that  defendants  paid  .^3200,00  as  deposit,  subject  to 
price  adjuGtm^ents,  as  alleged;  denied  that  they  received  ^00 
cases  for  the   sole  purpose  of  storage;  averred  that  they  sold 
the  paste  at  retail  when  received  from  rlaintlff;  admitted 
that  OPA  was  abolished;  denied  that  the  raste  was  sold  to  them 
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after  OPA  was  abolished,  but  averred  that  it  had  been  sold  tc 
them  pricr  thereto,  and  that  the  price  existing  at  the  time 
of  the  purchase  on  September  24,  19^6  v/as  §6.50  per  case  for 
No.  6,  and  $7.35  per  case  for  No,  10  cans;  averred  that  plain- 
tiff had  delivered  to  them  200  cases  of  No.  6  for  I13OO.OO  and 
the  remaining  200  cases  of  No.  10  at  $1470.00,  making  a  total 
of  ^2770;  and  averred  that  they  had  paid  ^3200.00,  which  was 
more  than  sufficient  to  satisfy  their  agreement. 

In  their  counterclaim  defendants  alleged  that  on 
September  24,  1946  the  Price  Gontrcl  Act  was  in  full  force  and 
effect;  that  the  price  of  the  particular  tomato  paste  was 
$6.50  and  S7.35  per  case  for  the  res-oective  grades  purchased; 
that  it  was  agreed  that  if  the  OPA  increased  said  rrices, 
defendants  wruld  pay  the  difference  and,  conversely,  if  the 
prices  were  lov/ered,  plaintiff  v/ould  reimburse  defendants  for 
the  difference  from  the  sum  advanced;  that  if  OPA  did  not  take  any 
action,  then  existing  prices  would  prevail;  tha.t  the  tomato 
paste  was  decontrolled  on   October  I6,  1946;  that  no  order 
was  promulgated  by  OPA  increasing  or  decreasing  the  price  of 
tomato  '  paste,  and,  consequently,  there  had  been  no  change  in 
price  different  from  that  in  effect  on  Sei-'tember  24,  1946; 
that  by  reason  of  the  difference  between  the  ancunt  paid  by 
defendants,  nam.ely,  ?^3200.00,  and  the  r;rlce  of  the  paste, 
"^2770.00,  defendants  were  entitled  to  a  refund  of  $430.00; 
and  they  asked  for  Judgment  accordingly  on  their  counter- 
claim. 

In  the  defense  to  the  counterclaim,  plaintiff 
averred  that  no  price  had  been  set  for  paste;  that  the  price 
was  to  be  as"eortained  at  a  later  date;  that  when  the  OPA 


was  abolished  the  price  for  trnatc  paste  v^as  increased  by 
the  pacl:ers,  and  plaintiff  was  charged  $12.00  per  case, 
v;hlch  was  the  amount  it  asked  defenadnts  to  pay;  and  plain- 
tiff denied  that  defendants  were  entitled  to  any  refund. 

The  respective  theories  and  contentions  of  the 
parties  sufficiently  appear  from  the  foregoing  recital  of 
the  pleadings.   The  question  presented  is  whether  they  had 
entered  into  a  contract  on  September  2^■,    19^6  providing  for 
the  sale  of  2CG  cases  of  the  No,  6  can  of  tomato  paste  at  E56.50  \  ; 
per  case,  and  200  cases  of  the  No,  10  can  at  •37.35  P©^  case, 
subject  to  revision  up  or  down  in  accordance  with  ceiling 
prices  to  be  set  by  the  OPA,  the  price  to  remain  fixed  in 
the  event  OPA  issued  no  new  ceiling  prices  or  if  the  agency 
v/ere  abolished.   The  court  found  that  such  a  contract  had 
been  entered  into,  and  after  a  careful  examination  of  the 
record  we  are  satisfied  that  the  finding  is  in  accordance  with 
the  manifest  v/eight  of  the  evidence.   Paragraph  1  of  section 
9,  chapter  121  1/2,  Uniform  Sales  Act,  Illinois  Revised 
Statutes  1951>  ^-rovides  that  "the  rrice  may  be  fixed  by  the 
contract,  or  me.y  be  left  to  be  fixed  in  such  m,anner  as  maj^ 
be  agreed  or  it  may  be  determined  by  the  coui'se  of  dealing 
between  the  parties."   Although  there  is  a  conflict  in  the 
evidence,  the  record  supports  the  conclusion  that  the  parties 
entered  into  a  contract  covering  all  pertinent  matters, 
including  the  price;  it  v;as  a  definite  agreement  providing 
a  sliding  price  scale  to  be  determined  by  OPA  developments. 
As  a  matter  of  fact,  the  rec.crd  shows  that  tomato  paste  was 
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decontrolled  the  latter  part  nf  October  19^6.   Delivery  of 
the  merchandise  Indicated  Intent  to  pass  title;  actual  delivery 
of  possession  of  personal  property  is  usually  of  Itself 
sufficient  evidence  of  intention  to  effect  a  sale  thereof, 
Rosenfeld  V.  Ehrhart  (Abst.),  202  111.  App.  61?.  Moreovee, 
the  Intention  of  the  parties,  in  the  light  of  existing 
circumstances,  governs  the  interpretation  to  be  placed  on 
the  contract.   Forbes  v.  Hunter,  223  111.  Apr.  i+00.   Obviously 
defendants  treated  the  transaction  as  a  sale  since  they 
accepted  the  merchandise  when  it  was  delivered  and  pro- 
ceeded to  sell  it  to  their  customers.   It  is  pertinent  to 
inquire  why  plaintiff  made  delivery  if  it  did  nrt  intend  to 
pass  title.   Plaintiff's  suggestion  that  defendants  tock.the 
merchandise  to  put  in  storage  is  a  highly  improbable  explana- 
tion; such  a  procedure  is  not  in  keeping  with  ordinary  trade 
practices,  and  defendants,  who  had  two  sarall  neighborhood 
stores,  would  not  be  likely  to  accept  400  cases  of  canned 
goods  for  storage  in  their  limited  quarters,  especially 
since  plaintiff  had  a  large  plant  with  ample  storage  facili- 
ties— its  invoices  carry  the  legend  In  the  upper  right-hand 
corner:   "Pac^'ers  of  fruit  and  vegeta^lee  with  cannery  in 
Calif rrnia," 

Bennie  Monardc,  one  of  the  defendants,  testified 
that  the  first  complete  statement  with  respect  to  the  trans- 
action was  received  long  after  they  had  disposed  of  most 
of  the  merchandise,  making  it  impossible  to  return  any  of  it, 
even  if  they  had  been  disposed  to  do  so,  and  that  plaintiff 
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knew  that  they  had  sold  the  larger  loart  of  It  because  it 
asVed  defendants  to  return  the  unused  portion.   According 
to  this  witness,  defendants  received  the  first  invoice  in 
November  19^.6,    and  he  testified  that  when  they  objected  to  it, 
Samuel  Giuffre,  plaintiff's  sales  repr-^sentative,  assured 
them  that  the  statement  meant  noth,ing  and  told  them  to 
"forget  about  it.   After  all,  you  got  the  paste.   You  paid 
us  the  money,  ^'hat  are  you  woriying  about?"   This  version 
of  the  tiansaction  ^'as  subsequently  confirmed  by  Tony  Monardo, 
likewise  a  defendant.   Plaintiff's  argument  that  there  was  no 
sale  at  the  time  of  delivei'y  is  not  sup-ported  by  the  evi- 
dence, but  in  any  event,  if  there  v;as  no  sale,  all  plaintiff 
could  recover  was  the  reasonable  value  of  the  goods;  but  the 
record  is  devoid  of  any  proof  that  would  establish  a  reason- 
able value.   Plaintiff's  belated  contention  that  there  was 
an  account  stated  is  untenable;  it  is  made  for  the  first 
time  on  a:-oeal  and  should  net  be  entertained. 

The  case  was  fairly  tried,  and  although  there  was  a 
conflict  in  the  testimony  of  the  various  vritnesses,  the  trial 
Judge  had  the  oirocrtunity  of  observing  then  and  concluded 
that  defendants'  version  of  the  transaction  was  the  one 
entitled  to  credence.   Defendants  do  nr^t  seek  a  reversal 
of  the  judgment  against  them  on  their  counterclaim;  accordingly 
the  Judgm.ent  of  the  Municipal  Court  is  affirmed  in  toto. 

JUDGMEIIT  AFFIRMED  IN  TOTO. 
NIEMEYSR,  J.,   and  BURKE,  J.,  Concur. 
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APPEAL  FROM 


CIRCUIT  COURT 


BENJAMIN  I.  SII/iPGON,  et  al.  , 

ApT-ellees.       )   COOK  COUNTY 

MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Edna  Fink  filed  a  complaint  in  the  Circuit  Court 
of  Cock  County  aLiainst  Benjamin  I,  Sim.-'  sen,  Rae  SimiDSon, 
Isaac  Gustafson,  Pearl  Gustafson,  Jessie  Eisenberg  and 
"Unknown  Owners"  for  a  declaratory  decree  under  Section 
57-1/2  of  the  Civil  Practice  Act,  alleging  that  she  is 
the  owner  of  L.cts  8  and  9  in  Block  2  in  a  subdivision  in 
Chicago,  fronting  on  the  south  side  of  67th  Street  and 
lying  between  Crandcn  Avenue  on  the  west  and  Oglesby  Avenue 
on  the  east;  that  Benjamin  I,  Simpson  and  Isaac  Gustafson 
own  Lots  1  to  6,  both  inclusive,  in  the  Block;  that  the 
defendants  Rae  Simpson  and  pearl  Gustafson  are  their 
respective  wives;  that  Jessie  Eisenberg  is  the  owner  of 
Lot  7  in  the  Block;  that  Lots  1  to  9  occupy  the  entire 
width  of  the  block;  that  Lots  1  to  9,  the  t^-fo  corner  lots, 
are  67  feet  wide  and  I50  feet  deep;  that  eaoh  of  the 
remaining  lots  is  30  feet  in  width  by  I50  feet  in  depth; 
that  when  the  subdivision  was  laid  out  in  1892,  67th  Street 
was  a  residential  street  designed  for  one   family  dwellings; 
that  in  order  to  maintain  uniformity  of  the  parkway,  a  25 
foot  building  Line  was  drawn  on  the  plat  of  the  subdivision 
at  the  time  of  its  recording  on  October  10,  1892;  that  the 
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intervenlng  years  have  rapidly  changed  the  character  of 
67th  Street,  so  that  today  it  is  partly  commercial  and  partly 
occupied  by  "hufe  multi-dwelling  apartment  houses,"  all  built 
up  to  the  sidewalk  without  any  reference  tc  any  building 
restriction  line;  and  that  67th  Street  is  now  a  car  line 
and  the  property  values  thereon  "have  increased  many  hundred 
fold  since  the  subdivision  plat  was  recorded," 

Plaintiff  further  alleges  that,  in  order  to  put  her 
property  to  its  highest  and  best  use,  she  consulted  an 
architect  for  the  purpose  of  erecting  a  multi-dwelling 
apartment  building  thereon;  that  as  the  result  of  surveys 
made  of  the  -property  for  this  purpose  she  has  been  informed 
that  the  present  25  foot  building  restriction  line  sub- 
stantially decreases  the  value  of  hep  property  and  its  use 
"for  the  purpose  aforesaid";  that  thereupon  she  inquired 
of  defendants  Sim;  son  and  Gustafson  whether  they  would 
Join  her  in  an  agreement  tc  remove  the  67th  Street  building 
line,  but  that  they  refused  and  she  was  informed  that  the 
defendant  Jessie  Sisenberg  also  refused  to  permit  the 
building  line  "to  be  waived";  that  no  buildings  or  Improve- 
ments whatsoever  have  been  erected  on  any  of  the  described 
lots;  that  the  lots  remain  vacant  and  unimproved;  that  no 
building  of  any  kind  consistent  with  the  highest  and 
best  use  of  the  property  will  ever  take  place  on  the  lots 
as  long  as  the  building  line  remains;  that  the  building 
line  imposes  a  perpetual  restriction  inconsistent  and  out 
of  character  with  the  present  development  of  the  city; 
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that  the  present  taxable  value  of  the  lets,  and  the  taxes 

assessed  against  them,  make  the  erecticn  of  single  family 

and 
dwellings  a  financial  impossibility;/^  that  an  actual  con- 
troversy exists  between  plaintiff  and  defendants.   She 
asked  for  a  declaratory  decree  that  the  building  line 
restriction  along  67th  Street  is  outmoded,  unrealistic  and 
inoperative;  that  she  has  a  right  to  erect  a  multl-dv7elling 
apartment  building  up   to  the  lot  lines  en  67th  Street 
on  the  property  ovmed  by  her  without  regard  to  the  building 
line  restriction;  and  that  the  defendants,  their  agents, 
assigns,  heirs,  devisees  and  grantees  be  perpetually 
restrained  from  maintaining  any  action  in  any  court  "based 
upon  the  action  of  the  plaintiff  in  erecting  any  multi- 
dwelling  apartment  building  beyond  the  present  67th  Street 
building  line."   By  an  amendment  to  the  com-claint  she 
further  alleges  that  the  building  line  constitutes  an  attem.pt 
to  create  an  easement  or  servitude  on  the  lets;  that  the 
"attempt  was  ineffectual  to  create  such  easement  or 
restriction"  because  (a)  the  purported  owner  v/h'^se  nam.e 
arpears  on  the  plat  as  "owner"  was  the  Lake  Shore  and 
Jackson  Park  Land  Association;  that  the  association  was 
never  in  title  to  the  real  estate  and  never  had  any  legal 
right  to  create  any  such  restriction;  and  (b)  that  the 
restriction,  if  placed  on  the  property  by  the  actual  owner, 
was  insufficient  because  it  can  only  be  imposed  by  a 
restrictive  covenant  in  a  deed  in  express  words  and  that 
the  restriction  was  not  imiposed  by  deed. 
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Jessle  Eisenberg,  one  of  the  defendants,  filed 
a  motion  to  dismiss  the  conplaint  on  the  ground  that  it 
is  substantially  insufficient  in  law  and  contains  Incom- 
petent, Irrelevant  and  Immaterial  allegations;  that  it 
does  not  allege  that  plaintiff  was  the  owner  of  the  pro- 
perty at  the  time  the  complaint  was  filed;  that  it  does 
not  allege  that  plaintiff  or  her  assignors  were  billed 
for  or  paid  any  sums  for  taxes  thereon;  that  her  complaint 
is  not  supported  by  an  allegation  under  oath  that  she  Is 
the  bona  fide  owner;  that  certain  paragraijhs  are  Insuffi- 
cient in  lav7  and  conclusicns;  that  the  court  has  no 
authority  to  decide  the  IssB^e;  and  that  the  court  has  ac 
authority  to  set  aside  the  building  line  on  67th  Street 
without  setting  aside  the  building  line  on  Crandcn  and  Oglesby 
Avenues  "which  are  also  expressly  reserved  In  the  plat 
covering  the  property  in  question."  Defendant  Eisenberg' s 
motion  to  dismiss  was  sustained.   Plaintiff  elected  to  stand 
on  her  complaint  and  has  appealed. 

It  has  been  held  in  numerous  cases  that  restrictive 
covenants  respecting  buildings  will  not  be  enforced  where 
the  property  and  neighborhood  have,  since  the  making  of 
such  agreem.ent,  so  changed,  in  character  and  envlrQnm.ent, 
that  either  the  object  of  the  restrictions  could  not  be 
accomplished  by  their  enforcement  or  by  reason  of  such- 
change  it  would  be  inequitable  and  oppressive  to  enforce 
them,   Vifhether  the  property  and  nelghborhrod  have,  since 
the  maVing  of  the  restriction,  so  changed  In  character 
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ana  environment  as  to  authorize  the  court  to  grant  relief, 

depends  on  the  circuEstances  of  each  case,   Star  Brewlno; 

Co.  V,  Prinias,  163  111.  652;  Swertsen  v.  Gerstenberg,  186 

111.  34^1-;  and  Gilmore  v.  Keogh,  24l  111.  Apri  28.   In  our 

opinion  plaintiff  presents  sufficient  allegations  of  ultimate 

fact  as  to  require  an  answer i   Appellee;  in  her  brief,  attempts 

to  go  outside  the  allegations  of  the  complaint  in  order  to 

sustain  her  moticni  AT^r-eliee '  fi  motion  to  strike  admits  all 

the  facts  v/ell  pleaded. 

Plaintiff  alleges  that  she  is  the  owner  of  the 

property.   It  wa.s  unnecessary  for  plaintiff  to  allege  that 

she  or  her  assignors  were  billed  for  or  paid  any  taxes  on 

the  real  estate.   It  was  unnecessary  for  plaintiff  to  comply 

with  Section  22  of  the  Civil  Practice  Act  as  she  is  not 

a 
suing  as  the  assignee  and  owner  o:^ ncnnegotiable  chose  in 

action. 

It  was  error  to  strike  and  dismiss  the  complaint. 

Therefore,  the  decree  of  the  Circait  Court  of  Ccok  County 

is  reversed  and  the  cause  remanded  with  directions  that 

defendant  Eisenberg  be  ruled  to  ans^/er  the  comiplaint,  and 

for  further  proceedings  not  Inconsistent  with  the  views 

expressed. 

DECREE  REVERSED  AND  CAUSE 
REMANDED  VJITH  DIRECTIONS. 

FRIEND,  P.  J.,  and  NIEMEYER,  J.,  Cnncur. 
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BEATRICE   KLIMAS-,    CELIA  WIZGIRD, 
JOHN   DOE   and  MiARY  ROE, 

Appellants^ 
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MUNICIPAL  COURT 
OF  CHICAGO 


MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  judgment  for  $1,242.75 
entered  against  her  in  plaintiff's  action  for  the  conversion 
of  government  bonds  and  household  goods. 

The  question  presented  on  appeal  is  mainly  one  of 
fact.   The  parties  are  sisters.   Prior  to  the  death  of  their 
mother  in  19^3  they  lived  with  her  and  three  brothers  in  the 
mother's  9-room  flat  on  south  Halsted  street.   From  the 
early  1930s  through  the  alleged  conversion  of  the  property 
involved  herein  plaintiff  vms  employed  in  a  clerical  position 
with  the  Commonwealth  Edison  Company,   During  all  that  time 
defendant  remained  at  home  caring  for  the  mother  until  19^3 
and  at  all  times  acting  as  housekeeper  for  the  other  members 
of  the  family.   At  the  time  of  the  mother's  death  or  shortly 
thereafter  one  brother  was  in  the  service,  another  married  and 
the  third  brother  was  put  out  cf  the  house.   The  two  sisters, 
parties  herein,  lived  together  in  the  Halsted  street  flat 
until  19^6,  when  they  moved  into  a  flat  on   south  California 
avenue  owned  by  another  sister  and  her  husband.   They  occupied 
this  flat  until  the  occurrences  involved  herein. 

The  testimony  as  to  the  payment  for  household  expenses 
during  the  time  the  parties  were  living  together  is  conflict- 
ing.  Defendant  testifies  that  up  to  the  time  of  the  mother's 
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death  the  expences  were  apportioned  among  the  members  o*f 
the  family.   Her  brother  Joe  corroborates  her  testimony. 
Defendant  further  testifies  that  thereafter  the  expenses, 
including  the  rent  for  the  flat  on  Callfcrnla  avenue,  were 
shared  jointly  by  plaintiff  and  herself.   Plaintiff  testi- 
fies that  she  paid  a  stipulated  amount  semimonthly  and  that 
she  knew  nothing  of  the  expenses  of  the  household  or  the 
rent  on.   California  avenue  and  was  not  consulted  in  reference 
thereto.   The  brother  Joe   testified  thpit  both  plaintiff  and 
defendant  talked  with  him  about  moving  from  the  9-room  flat 
on  Halsted  street  to  the  smallei*  flat  on  California  avenue 
and  that  he  advised  them  to  move.   In  the  latter  part  of 
1951  plaintiff  was  contemplating  marriage.   On  October  15th 
she  moved  her  belongings  to  another  apartment  on  California 
avenue.   In  Kovember  following  she  brought  suit  in  replevin 
and  trover  for  goverament  bonds  and  household  goods  of  the 
aggregate  value  of  $3,000,   In  respect  to  the  bonds  involved 
herein  plaintiff  alleges  In  the  statement  of  claims  sworn 
to  by  her  that  she  is  entitled  to" $2, 100  face  value  of  U,  S, 
of  A,  bonds  all  registered  in  the  name  of  Margaret  Kllraas 
or  Beatrice  Kllmas."  This  statem.ent  Is  followed  by  a  list 
of  twenty  bonds,  designated  by  number  and  a  statement  of 
the  face  value  of  each  bond.   Hereinafter  the  face  value 
of  these  bonds  will  be  used  as  their  value.   The  records 
of  the  Treasury  Department  of  the  United  States  show  that 
plaintiff  cashed  seven  of  these  bonds  of  the  -toalue  of  $600 
registerd  in  the  name  ^f  plaintiff  rr  defendant,  and  one 
bond  for  $100  registered  in  the  name  of  plaintiff  or  of 


-3-    . 

defendant  on  the  death  of  plaintiff.   Six  of  the  bonds, 
totaling  $^75,  ivere  registered  in  the  name  of  defehdant 
or  plaintiff.   Three  of  these  bonds,  for  $175i  were  cashed 
by  defendant,  and  three  bonds,  totaling  '-300,  have  not  been 
cashed.   The  renaming  six  bonds,  totaling  S925»  registered 
in  the  name  of  plaintiff  or  defendant,  v;ere  cashed  by 
defendant.   Plaintiff  testified  that  she  bought  these  bonds 
through  the  Connonwealth  Edison;  that  she  put  defendant's 
nane  first  and  hers  second,  and  on   some  her*  name  first 
and  defendant's  name  second,  and  did  net  present  defendant 
with  bonds  "as  a  gift  that  I  know  of";  that  defendant 
did  not  buy  bonds.   She  later  aanit"i.ed  that  defendant 
had  bought  bonds  from  the  savings  and  loan  place.   An 
employee  of  the  Commonwealth  testified  that  some  bonds  were 
paid  for  by  payroll  deductions  and  others  in  cash  over  the 
counter;  that  his  records  did  not  show  how  the  bonds 
herein  were  purchased.   There  is  evidence  in  the  record  that 
over  the  years  defendant  had  purchased  bonds  aggregating 
§9,050,   Plaintiff  further  testified  that  she  used  the 
proceeds  of  the  bonds  cashed  by  her  to  purchase  the  frontroom 
furniture  (not  involved  herein),  and  that  she  knew  she  had 
cashed  some  of  the  bonds  v/hen  she  made  the  statements  of 
claim. 

Defendant  testified  that  the  bonds  payable  to 
plaintiff  or  defendant  were  the  property  of  plaintiff;  that 
the  bonds  payable  to  defendant  or  plaintiff  belonged  to 
defendant;  that  these  bonds,  together  with  bonds  belonging 


to  their  brother  Joe,  were  kept  In  separate  envelopes 
marked  In  the  name  cf  the  ox^/ner  In  an  eld  safe  formerly 
owned  by  their  father,  who  predeceased  the  mother  by  at 
least  several  years,  and  that  each  of  the  owners  of  the  bonds  ••■ 
had  the  cocibination  cf  the  safe  and  knev;  where  the  key  to  it 
was  kept.   In  this  testim.ony  regarding  the  safe  she  is 
corrcb-^rated  by  her  brother  Joe   and  contradicted  by  plain- 
tiff.  Defendant  further  testified  that  she  cashed  no  bonds  in 
the  name  of  plaintiff  or  defendant,  except  at  the  express 
directi'-n  of  plaintiff. 

The  records  of  the  Treasury  Department  shrw  that  on 
May  8,  1951  defendant  cashed  two  ^500  bonds,  one  registered 
in  the  name  of  'olaintiff  or  defendant,  the  other  in  the  name 
cf  defendant  or  her  brother  Joe.   Defendant  testified  that 
these  bonds  were  cashed  to  procure  funds  for  payment  of  a 
year's  rent  on   the  flat  on  California  avenue,  each  sister 
paying  one-half.   She  produced  a  receipt  for  ?;780  for  rent 
from.  May  1,  1951  to  April  30,  1952  signed  by  her  brother-in-law, 
one  of  the  owners  rf  the  flat.   There  are  other  receipts  in 
evidence  sh'-wing  the  payment  of  a  year's  rent  in  advance. 
Plaintiff  denies  any  obligation  for  the  rent  or  knowledge 
that  her  bond  was  being  used  for  that  purpose.   The  sister, 
one  of  the  owners  of  the  flat,  Tzori'oborates  defendant  as 
to  the  payment  of  a  year's  rent  in  advance. 

The  records  of  the  Treasury  Department  show  that  .fen 
June  9,  1949  defendant  cashed  two  ",1C0  bonds,  one  in  the  name 
of  plaintiff  or  defendant  and  the  other  in  the  name  of 
defendant  or  V'laintiff.   Defendant  testifies  that  these 
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bonds  v/ere  cashed  to  provide  funds  for  a  vacation  trip  to 
the  west.   Plaintiff  admits  the  vacation  trip  but  denies 
the  use  of  any  of  her  bonds  with  her  knowledge  to  provide 
funds  for  the  vacation.   Defendant  testified  thr.t  In  January 
or  February  1951  plaintiff  bought  a  cloth  coat  for  about 
$1^0  and  requested  defendant  tr  I'lck  up  the  coat  and  to 
turn  In  a  bond.   The  treasury  records  show  that  on  January 
18th  defendant  cashed  bonds  as  follows:  fi,2^   bond  registered 
in  the  name  of  plaintiff  or  defendant,  a  •'^50  bend  registered 
In  the  name  of  defendant  or  plaintiff,  and  a  '*;500  bond 
registered  in  the  name  of  defendant  or  her  brother  Joe. 
There  is  no  testimony  as  to  the  purposes  for  which  three 
$100  bonds  in  the  name  of  plaintiff  or  defendant  were  cashed 
by  defendant  March  28,  19^9.   Plaintiff's  statement  that  she 
never  authorized  the  cashing  of  any  of  the  bonds  cashed  by 
defendant  is  cijposed  by  defendant's  statement  that  she  cashed 
no  bends  except  at  the  specific  request  of  -plaintiff.   The 
Treasury  records  shrw  that  on  this  date  defendant  also  cashed 
a  $25  bond  pa,yable  to  herself  or  rlalntlff. 

Testimony  In  respect  to  the  household  grods  is 
conflicting.   Some  of  the  property  claimed  by  plaintiff 
was  in  family  use  during  the  time  the  mother  was  the  head 
of  the  household.   Among  the  goods  claimed  by  plaintiff  is 
an  oak  dining.rooia  set,  bought  on  the  installment  plan  in  1933 
or  193^  at  a  cost  not  exceeding  v$215.   It  was  used  by  the 
family  until  the  mother's  death Vand  thereafter  by  plaintiff 
and  defendant.   Plaintiff  claims  that  she  paid  the  entire 
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cost.   Defendant's  testimony  is  to  the  effect  that  plaintiff 
paid  four  installments;  that  she  became  sick  and  the  mother 
completed  the  payments,   A  brother,  Frank,  subpoenaed  by 
plaintiff,  testifies  that  he  does  not  knew  who  furnished 
the  money  for  the  payments.   There  is  nothing  in  the 
record  particularly  describing  this  furniture  or  indicating 
that  it  was  unique  and  of  exceptional  value.   Plaintiff, 
however,  testified  that  in  October  1951f  after  being  in  the 
family  at  least  17  years,  it  was  worth  ?;800  or  5900, — the 
court  having  vrevicusly  stated  that  the  question  was  not 
the  market  value  of  the  furniture  but  "what  la  a  fair  and 
reasonable  value  of  it  to  the  plaintiff,"   The  court  later 
fl-tated,  in  reference  to  another  piece  of  furniture,  that 
the  plaintiff  could  place  a  sentimental  value  on  it.   In 
respect  to  repair  of  wooden  torches,  which  plaintiff  valued 
at  $25  or  §30  as  the  value  to  her,  she  testified  on  direct 
examination  that  they  were  made  to  match  the  dining  room 
set  and  were  received  around  19^5  or  19^6 — she  "couldn't 
say  if  it  was  before  my  mother's  death,"  On  cross-examination 
she  testified  that  these  torches  were  given  "to  us  as  a 
Christmas  gift,"  and  when  asked  specifically  what  she  meant 
by  "us"  she  said,   "I  call  the  Klimas  family  as  one — us," 
Among  other  items  claimed  are  a  steam  iron  and  Community 
silverware.   Defendant  testified  without  contradiction  that 
at  the  time  plaintiff  was  moving  her  furniture  and  property 
from  the  California  flat  she  made  two  lists  of  the  articles 
taken.   These  are  in  evidence  as  plaintiff's  exhibits.   They 
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show  that  plaintiff  received  two  sets  of  silverware  and 
chests — one  of  Rogers  silverware  and  the  other  of  Conraunity 
plate.   Plaintiff  testified  that  she  bought  the  Community 
•plate,  on  payments,  around  '3?  or  '38,  at  near  SlOO — "Well, 
about  S50."   One  of  the  lists  made  by  defendant  sh'-ws  that 
plaintiff  received  the  steam  iron.   Another  article  claimed  '..  .. 
is  a  Mother's  chair — chrome  rocker,  which  plaintiff  says 
was  bought  in  19^1  or  19^2  and  for  v/hich  she  paid  $45. 
Defendant  testifies  that  plaintiff,  defendant  and  the  three 
brothers  pitched  in  and  bought  this  chair  as  a  Mother's  Day 
gift.   Other  items  claimed  by  plaintiff  are  a  Sunbeam  iron, 
ironing  board,  toaster  and  tray,  kitchen  deck,  shoi^ping  bag, 
Nylon  gloves,  narble  clock,  3  ash  trays,  aluminum  tray  and 
coasters,  carving  knives,  Radio  motorola  and  end  table, 
silvery  salt  and  pepper  shakers,  silver  neck  piece,  one 
Bamboc  frame,  aluminum  coffee  maker,  Rose  spread,  cockle 
jars,  etc,   A  few  of  these  articles  were  purchased  in  the 
lifetime  of  the  motPier  and  defendant  claims  they  were  the 
property  of  the  mother.   A  feiir  were  purchased  at  the 
Commonwealth — some  as  early  as  19'^8.   Defendant  admits 
possession  of  the  articles  which  were  in  the  house  and  used 
by  the  family  in  the  lifetime  of  the  mother.   She  claims 
she  has  no  knrvrledge  of  some  of  the  articles  claimed  by 
plaintiff  and  that  certain  of  the  articles,  such  as  the 
steam  iron  and  the  silverware,  were  taken  by  plaintiff. 
Except  as  to  the  items  hereinbefore  menti'ned,  the  only 
testimony  tending  to  have  any  probative  weight  on  the  question 
of  value  is  the  price  which  plaintiff  claims  to  have  paid  for 


the  articles  when  new.   In  attempting  to  arrive  at  the  value 
cf  the  household  goods  the  court  said,   "If  you  take  into 
consideration  the  element  of  guessxrork  on  the  part  of  the 
plaintiff — and  there  is  a  large  'oercentage  of  guesswork — 
and  if  ycu  take  that  into  consideration,  I  think  O25O 
would  be  sufficient." 

The  trial  court,  who  savr  and  heard  the  witnesses, 
apparently  gave  full  credence  to  the  testimony  of  the  plain- 
tiff.  There  are,  however,  certain  Inconsistencies  and  at 
least  one  rank  absurdity  in  her  testimony  which,  in  cur 
opini:n,  destroy  the  probative  value  of  her  testimony.   This 
is  a  fam.lly  quarrel,  attended  with  the  bitterness  and  unreas'^n- 
ableness  incident  tc  such  squabbles,  jxartlcularly  on  the  part 
of  the  plaintiff,   Neither  her  oaths  to  the  original  and 
am.ended  statements  of  claim  n©r  her  oath  as  a  witness 
lessened  her  avarice,  bitterness  and  unreasonableness.   She 
claimed  everything.   Her  sworn  statem.ents  of  claim  that  all 
the  bonds  were  registered  in  her  name  or  defendant's  name 
and  converted  by  defendant  is  contradicted  by  the  records 
of  the  Treasury  Department  shr^-lng  bonds  issued  to  defendant 
or  Tlaintiff  or  the  brother  Joe,  and  that  bonds  totaling 
$700  were  cashed  by  plaintiff.   She  admits  that  she  cashed 
these  bonds  and  knew  that  they  had  been  cashed  by  her  when 
she  swore  to  the  statements  of  claim.   These  contradictions, 
with  the  preiiosterous  claim  that  the  17-year-cld  dining  room 
set  was  worth  four  times  the  price  paid  for  it  on  install- 
ments, destroy  the  probative  value  of  plaintiff's  testimcny. 
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She  is.  not  a  ci'-edible  witness.   She  Is  nowhere  corroborated  on 
a  material  matter  in  dispute.   In  marked  contx^ast  is  the 
attitude  of  defendant  in  franl:ly  adralttlng  that  the  bends 
in  the  name  of  plaintiff  or  fiefendant  belonged  to  plaintiff 
and  in  claiming  only  those  bonds  in  whi^h  her  name  appeared 
first.   She  Is  corroborated  by  her  brother  and  sister  and  by 
ether  facts  and  circumstances  in  evidence.   The  burden  was 
upon  plaintiff  to  prove  her  ownership  of  all  bonds  and 
household  gct^ds  claimed  by  her  and  their  conversion  by 
defendant.   The  finding  of  the  court  is  against  the  manifest 
weight  of  the  evidence. 

Other  points  raised  on  the  ai-^peal  need  little  con- 
sideration.  Plaintiff's  claim  is  based  on  the  alleged  con- 
version of  her  personal  property.   This  le  an  action  in 
trover.   Knight  v.  Seney,  290  111.  11,  Had  plaintiff  proved 
her  claim,  her  damages  would  have  V^een  the  fair  cash  market 
value  of  the  goods.  Wrenn  v.  Warble  S.  &  F.  Go. ,  236  111, 
App.  601. 

The  judgment  is  reversed, 

REA^'ERSED. 

FRIEND,  P.  J.,  and  BURKE,  J.,  Concur, 
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MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 
Defendant  appeals  from  a  judgment  for  S2, 992.50 
entered  against  him  in  plaintiffs'  action  for  real  estate 
commissions  in  procuring  a  tenant  for  defendant's  3"Story 
building  at  2625  West  G-rand  Avenue,  Chicago. 

.Evidence  on  behalf  of  plaintiffs  is  in  substance  as 
follows.  Plaintiffs  are  duly  licensed  real  estate  brokers. 
Defendant  had  advertised  his  property  for  rent.   July  10, 
1950  Kahnvreiler,  one  of  the  plaintiffs,  called  defendant  in 
reference  to  his  advertisement  and  was  told  that  if  plaintiffs 
procured  a  tenant  they  would  be  paid  the  regular  real  estate 
commission.   Shortly  thereafter  Kahnweiler  examined  the  premises, 
talked  to  several  people  over  the  phone  about  the  space  and  m.ailed 
a  notice  to  the  Com-^:cnwealth  Edison  Com.pany  that  the  property 
was  for  rent.   Nelson  C.  Peck,  who  was  connected  with  a  firm 
of  management  consultants  who  were  endeavoring  to  locate 
a  warehouse  in  the  northwest  part  of  Chicago  for  the  Birtm.an 
Electric  Co mi  any,  phoned  Kahnweiler  in  August  1950  stating  that  he 
had  obtained  Kahnweiler' s  name  from  the  territorial  information 
department  of  the  Ccmm.onwealth  Edison  Company  as  broker  of 
property  v;hich  might  be  suitable  for  his  client.   Kahnweiler 
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gave  him  infcrnatlon  concerning  the  property;  Peck  then 
wrote  a  letter  tc  Birtnan  Electric  Conpany  giving  the  location 
cf  defendant's  -oroperty  and  certain  infornation  as  to  spnce, 
elevator,  etc.,  and  stating  that  plaintiffs  were  the  brokers. 
After  this  telephone  conversation  with  Peck,  Kahnweiler 
phoned  defend.ant  and  told  him  that  he,  Kahnweiler,  had  sub- 
mitted the  space  in  defendant's  building  tr  Peck.  Schubert 
and  Neff,  officers  of  the  Birtman  Electric  Company,  went  to 
defendant's  building  the  latter  part  of  August  1950;  defendant 
asked  them  how  they  got  to  know  about  the  building  and  they 
showed  him  the  letter  from  Peck;  after  some  negotiations 
with  defendant  the  Birtman  Electric  Company  entered  into  a 
lease  for  the  premises  for  a  period  of  three  years  at  an  annual 
rental  of  §33,250.00.   September  8,  1950  the  Birtman  Electric 
Company  notified  Kahnweiler  that  they  were  entering  into  a 
lease  with  defendant.  Im-jediately  after  this  conversation, 
which  occurred  on  Friday,  Kahmireiler  endeavored  to  reach 
defendant  by  phone,  but  without  success;  he  was  unable  to 
reach  him  the  next  day;  he  talked  v/ith  defendant  on  the 
following  Monday  morning^  trld  defendant  that  the  Birtm-an 
Electric  Comijany  had  advised  him  by  phone  that  they  v/ere 
le-^sing  the  si^ace  in  defendant's  building;  that  this  was  the 
electric  company  which  he  had  mentioned  to  defendant  in 
August,  and  that  he,  Kahnv/eiler,  expected  to  receive  his 
real  estate  conmisslcn  for  procuring  the  tenant. 

Defendant  was  the  sole  witness  in  his  behalf.   He 
testified  that  in  the  conversation  on  or  about  July  10,  1950  he 
told  Kahnweiler  that  if  he  found  a  suitable  tenant,  to  submit 
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It  and  he,  defendant,  would  deternine  whether  he  wanted  that 
type  cf  tenant;  that  in  August, Kahnweiler  asked  him  if  the 
building  was  still  available  and  said  that  he  had  heard 
that  some  electrical  firm  might  be  interested — that  he 
didn't  knew  the  name  of  the  firm;  that  defendant  tcld  him 
tc  let  him,  defendant,  know  when  he  found  out;  that  was 
the  last  he  heard  from  Kahnweiler  until  after  he  had  con- 
summ.ated  the  lease.   He  discussed  the  space  with  Schubert  and 
Neff,  but  neither  of  them  mentioned  the  nam.es  of  plaintiffs 
to  him  and  he  never  saw  the  letter  which  Schubert  and  Neff 
stated  they  had  shown  to  him. 

The  factual  situation  ci^osely  paralells  the  facts 
disclosed  in  Glass  v.  Liberty  Nat.  Bank  of  Chicago,  326 
111.  App.  251  (No.  43114,  abst.).  In  that  case  plaintiff 
recovered  commissions  for  the  sale  cf  real  property  which 
he  ■  had  submitted  to  a  lav/yer  for  the  benefit  of  his  undis- 
closed client.   In  th=  Instant  case  the  trial  court  has 
accepted  the  testimony  on  behalf  of  plaintiffs  and  rejected 
that  on  behalf  of  defendant.   It  is  not  and  cannot  be  contended 
that  this  finding  was  against  the  manifest  v/eight  of  the 
evidence.  Defendant,  however,  objects  to  the  admission 
of  certain  testimony  and  exhibits  offered  by  plaintiffs. 
Testimony  of  plaintiffs'  efforts  tc  procure  a  tenant, 
including  the  listing  cf  the  proioerty  with  the  Commonwealth 
Edison  Com.pany,  was  admissible.   Forte  v.  Cohen,  199  111.  App. 
462  (No.  21110,  abst,).   The  original  letter  from  Peck  to 
Birtman  Electric  Company  giving  the  location  of  defendant's 
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prcperty  and  plaintiffs  as  the  brokers,  was  lest.   Witnesses 
from  the  Eirtrian  Electric  Conpany  testified  to  the  search 
made  in  an  effort  to  locate  the  orifrinal  letter,  and 
identified  the  carbon  copy  produced  from  the  files  of  the 
company  as  a  copy  of  the  letter  shown  defendant.   This  evidence 
was  properly  admitted.  West  Publishing;  Co.  v.  Lasley,  I65 
111,  App.  256. 

There  being  no  error  in  the  court's  rulings  on  the 
evidence  offered  and  received,  the  Judgment  is  affirmed. 

AFFIRMED. 
FRIEND,  F.  J.,  and  BURIS,  J.,  Concur. 


h 


EDWAP.D  HOWARD,  ) 

Appellee,  )      APPEAL  FROM  SUPERIOR   COURT, 

V,  )  COOK  co™ty. 

)      - 
THOMAS  ROCHE,  )  O    A   €\    T     \         Of>W 

Appellant.         )  ^49    i«A*    O  8  7 

MR.    PRESIDING   JUSTICE  ROBSOK  DELIVERED  THE   OPIKIOK 
OF  THE  COURT. 

Edward   Howard,    plaintiff,    filed   an  rctien  for   damages 
for  malicious   prcsecutirn  and    false   Impri snnnent  against 
Thomas  Roche,   defon^'ant.     The  case  was   tried   by  a   jury 
and   a  verdict  was   rendered   in  favcr   of  the  plaintiff  and 
against  the  defendant   for  the   sum  of  $5,000.     The   jury 
made  a   special   finding  of  malice.      Judgment  was   entered 
on  th*^  verdict   and   the   speci?!  fin-^ing  of  malice.      Motions 
for  new  trial  and   for   judgment  notv;ithstandlng  the  verdict 
were  made  and   overruled. 

Defendant's   first   contention  is   that  the  verdict  is 
against   the  manifest  x-zeight  of  the  evidence,     A  summary 
of   the   evidence   reveals   that   plaintiff  at   the   time   of  the 
occuZ*rence  was   a   m.arried   man  x\rn  th  two   small   children  and 
his  wife  was   expecting  a   third    child.      He  was    employed   by 
the  City  of  Chicago  and   from  tine  to  tine  to  make  extra 
monej''  he  worked   at  a  tavern  on  Eelnont  avenue  about  three 
blrcks   from  his  home.      In  the   early  morning  hours   of 
February  10,    19^9,   while  he  ^^7as   doing   extra  work  at   the 
tavern  the   defendant  Roche,   a   police    officer,    came   Into 
the  tavern  at  about   3:30  A.M.,   a   half  hour  before  quitting 
tlm.e.     There  v;ere  about   15  or  16  people   in  the  tavern  and 
the  plaintiff  was   standing  alone  towards   the  rear   of  it  and 
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cutside  of  the  bp.r.  When  the  riefenci?,nt ,  v;ho  was  a  police 
sergeant,  came  up  tc  the  plaintiff  p.nr^   c-sked  hin  v;hat  he 
was  doing  there,  pl'-intiff  stated  that  he  was  working  and 
the  defendant  said,  "You  are  a  gc-"   damn  liar."  Plaintiff 
told  hin  tr-   ask  the  manager.  The  manager  told  him.  that 
plaintiff  v;as  working  and  asked  what  was  the  matter. 
Defendant  tol''''.  the  manager  to  get  plaintiff  out.   He  said, 
"If  you  don't  ''O  that  I  will  shoot  you,   I  have  done  that 
before,"  The  manager  became  sick  and  plaintiff  offered 
to  help  him.   Defendant  told  plajntlff  he  was  taking  him 
tc  the  station  anr'  threatened  the  manager  with  closing 
the  place.   Many  of  the  customers  left  at  the  time  of  this 
ccnversation  but  ani^ther  customer  nam.ed  Duffy  was  taken 
into  custody  with  plaintiff.  At  that  time  another  police 
officer  named  John  V/alsh  came  in.   Plaintiff  and  Duffy 
were  arrested  and  taken  to  the  police  station.   Plaintiff 
was  taken  to  the  Detective  Bureau  at  11th  and  State,  placed 
in  a  cell  and  forced  to  attend  a  shcwup .   He  was  returned 
tc  his  cell  and  released  about  1:00  A,V,  on  February  11, 
Plaintiff  was  tried  in  the  pnlice  court  an''  discharged. 
Plaintiff  stated  that  the  only  vitness  at  the  trial  was 
the  defendant.  Plaintiff's  testimony  was  substantially 
corroborated  by  Duffy. 

Defendant's  version  of  the  case  v;rs  that  he  and  tv;o 
officers,  Kaufman  an'^  Walsh,  were  patrolling  in  a  squad 
car  and  at  about  five  minutes  ffter  four  on  the  '^ay  in 
question  they  saw  the  tavern,  where  plaintiff  was  arrested, 
with  its  lights  on.  This  was  five  minutes  after  closing 
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hcur.   He  end   W?lsh  v/ent  into  the  tavern  and  told  the 
custc^mers  to  lepve  because  it  vas  after  closlnr  hour. 
Plaintiff  and  Duffy  remained  sittinr  at  the  bar. 
Plaintiff  used  profane  lan.p'uagc  and  said  he  had 
bourht  drinks  pnn  he  vas  rolnr  to  drink  then.   Defend- 
ant stated  that  both  Hcvard  and  Duffy  vera  intoxicated. 
He  took  them  outside  an-''  had  the  patrol  v^a^ron  called. 
Duffy  trld  him  if  he  to-k  his  partner,  he  had  to  take 
him.   The  v/.-^gcn  arrived  in  about  ten  minutes  and 
plaintiff  and  Duffy  were  t^-'ken  to  the  police  station. 
Defendant's  testim.ony  was  substantially  corroborated 
by  John  V/alsh.   His  testimony  as  to  the  events  that 
took  place  after  defendant  brcupht  plaintiff  out 
of  the  tavern  was  substantially  corroborated  by  the 
ether  p'-licc  officer,  Albert  Kaufman,  Defendant 
further  stated  that  he  had  been  on  the  police  force 
from  Aurust  of  1916  to  February  of  19"^!  when  he 
retired  and  that  at  the  time  of  the  trial  he  was 
drawing  a  pension. 

This  summary  reveals  that  a  sharp  issue 
of  fact  was  presented  t~  the  jury  -^.nd  we  are  of 
the  opinion  th-^t  there  was  ample  evidence  to 
sustain  their  verdict. 
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The  next  crntenticn  m^.c'^e   hy   the  defenisnt  for 
reversal  Is  that  the  closln.?;  spfument  of  the  plain- 
tiff v;as  replete  with  improper  ccirinent  up.'^n  "letters 
outside  of  the  record  an':^  contained  uncoiled  for, 
unwarranted  and  rreju-^.lcial  statements  that  aroused 
the  passions  of  the  jury  an^  inflamed  their  minds 
against  defendant. 

In  arguin?  a  case  tc  a  jury,  counsel  are 
privileged  tc  discuss  the  evidence  introduced  and 
all  rcasenablc  inference  that  mf^y  be  drawn  there- 
from but  they  must  not  undertake  to  create  a 
prejudice  apainst  the  opposing  party  by  Indulging 
in  personal  abuse  or  inflam.-^atory  remarks  calculated 
to  arouse  the  passions  and  prejudice  of  the  jury 
so  as  to  bring  about  a  verdict  for  the  client. 
People  V.  Bimbo,  31^  HI.  ^+^9;   People  v. 
Chrfrikas,  295  HI.  222;   Raucci  v.  Connelly, 
3^0  111.  App,  280. 

The  record  of  the  remarks  of  counsel 
for  plaintiff  in  his  closing  argument  speaks 
eloquently  for  itself.  We  quote  first  some 
of  the  statements  that  were  without  basis  in 
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evidence . 

"'Die'  you  .%et  the  names  of  the  pecple  in  that  hev 
rocni;  did  you  r.rrest  Mr.  Connie;  did  y^u  ch^rpe  him 
with  a  violsticn;  did  you  v/rite  a   letter  tc  the  Conmissirn- 
er  of  Police;  did  ycu  write  a  letter  to  the  Liquor  Crnrds- 
sicner;  dii  ycu  write  a  letter  to  the  M^iyrr  to  close  this 
place?'   Why,  this  is  a  respectable  place.   He  can  easily 
say  Connie  was  open  because  Crnnle  is  fieer' .      He  likes 
two  things,  a  dea^^.  man  and  a  ccnfessor. 

"Mr.  Feters:  Wait  a  minute,  if  your  Honor,  please, 
I  think  that  is  highly  prejudicial. 

"The  Court:   I  think  th?t  last  remark  is  highly 
prejudicial, 

"The  Plaintiff:   I  have  a  rl  i-ht  to  make  n7  reason- 
able deductions. 

"Mr.  Peters:   Sayin?-  the  defendant  likes  r^esr^   men, 
I  think  is  hlchly  prejudicial. 

"The  Court:   There  is  no  evidence  in  this  case  that 
the  defendant  threatened  tn  shoot  the  plaintiff.  The 
jury  heard  the  evidence.  They  may  treat  it  as  they  see 
fit. 

"Walsh,  has  been  on  the  Force  since  1937.   Just 
think  of  it,  a  little  over  three  years.   He  doesn't  talk 
tc  Walsh  tc  help  him.  Way  back  in  19*^9,  he  '-''on't  talk 
tc  Walsh  to  corrupt  him.   In  1950,  he  don't  talk  to  Walsh  to 
corrupt  him.   He  don't  hand  him  a  subpoena  to  five  him 
strenrth  and  dipnity  of  purpose.  For  two  years,  he 
doesn't  even  present  him.  to  the  distlnruished  lawyers 
in  the  Office  of  the  Ccrporatl^n  C^^unsel.   He  had  no 
idea  Walsh  would  testify  to  these  facts.  These  facts 
were  not  in  existence, they  were  net  in  existence  even 
v;hen  we  were  picking  this  jury.   He  hadn't  talked  to 
Walsh.   He  hadn't  seen  Walsh.   He  hadn't  sent  a  subpoena 
out  in  the  line  of  duty  in  the  Police  Departm-ent  to  be 
filed  with  the  Commissioner  of  Police  directing  the 
officer  to  proceed  orderly  into  a  civil  suit,  because 
they  do  net  allov;  their  officers  to  go  into  court  without 
full  knowledge  of  the  departm^ent.   He  goes  into  the 
Corporation  Counsel's  office.  They  take  no  statement  from 
him.  There  is  nothing  said  there  about  intoxication  on 
the  Thursday  that  he  was  there.  The  following  week  the 
distinguished  Corporation  Counsel  would  have  addressed  you 
and  told  ycu  that  my  client  was  a  drunken  bum,  that  he  was 
drunk,  that  he  v:as  abusively  drunk,  V/hat  a  falsifying 
situation  to  pull  over  the  wool  of  a  jury  of  our  peers, 
people  of  dignity  that  come  in  here  an'"''  lend  your  services 
at  the  minimum  scale,  humiliated  by  the  absence  of  your 


v/crk  tc  <^o   ycur  sacred  duty,  to  hear  a  man  thirty  years 
en  the  Department  get  en  the  stanr''  and  tell  yru  that  he 
never  talked  tc  him  en  the  mrrning  of  the  tenth,  he  never 
talked  to  him  on  the  mornlnr  of  the  eleventh,  he  didn't 
talk  to  him  en  the  continuances,  he  ■'"'.i"-n't  brinr  these 
two  officers  into  the  court  room  an'",  have  them  sworn  to 
testify  in  this  case.   He  can  do   these  things  new.  He 
is  not  on  the  Department.   He  is  a  free  apent  to  connive, 
to  conspire." 

There  is  nothinfr  in  the  recor^"''  to  indicate  that  defen'^ant 

corrupt e'^.  Walsh. 

"After  the  plaintiff's  case  ha^^  reste''.  we  find  them 
assem.bled  here  in  the  hall- — the  crassness  of  it  all — on  the 
windcwsill,  humiliating  a  man  that  has  to  represent  him. 
He  has  no  choice  to  walk  cut  of  this  case  like  a  private 
lawyer,  to  withdraw  an^^  say,  'this  nan  I  will  not  represent.* 
He  has  to  stay  in  this  case,   For  him  to  leave  this  lawsuit 
now  would  be  traitorous  to  the  Department  of  Honest  Men, 
like  deserting  your  general  on  a  field  of  combat.  You 
know  that  the  maneuver  of  your  general  is  going  tc  be 
costly  and  there  are  better  avenues  of  escape.   He  could 
go  to  the  Mayor  and  say  he  gave  him  a  lot  of  witnesses  and 
he  didn't  put  them  on  the  stand.   He  has  tc  put  them  on. 
He  is  representing  him  the  same  as  a  State's  Attorney  is 
representing  the  people  in  the  prosecution  of  a  criminal 
case.   He  must  call  all  witnesses,  even  the  ones  that  help 
the  other  side. 

"But  for  Peters,  I  am  in  sym.pathj'-  with  a  brilliant 
lawyer  like  this  to  have  to  represent  this  kin'"  of  a  man. 
It  can  only  happen  once  in  a  life  time.   It  can  never 
happen  again.   Did  ycu  ever  hear  of  many  of  these  suits; 
of  course,  there  is  not  many  of  these  suits,  but  there  is 
enough  of  them  an^"  vre  pre  weeding  them  out  as  fast  as  we 
can,  that  type  of  public  servant  who  don't  respect  the 
citizen,  the  taxpayer,  the  fine  little  lady  going  home 
listing  a  little,  and  lifting  them  up  and  taking  them 
pleasantly  to  a  corner  where  they  can  fin'"  a  name  and 
a'^^ress ," 

There  is  n'-'thing  in  the  record  about  anythlnr  that  took 

place  in  the  h^ll  outsi^-e  of  the  court;  nothing  in  the 

record  to  show  that  he  humiliated  his  attorney, 

"So  the  Sergeant  and  the  lieutenant  and  the  Colonel, 
the  young  V/ost  Point  Gra-^uate  went  to  his  -'cath  lying  like 
hell  tc  save  the  Constitution,  but  this  fellow  will  lie  on 
this  stand  tc  ^''eny  Howard  the  rights  of  a  free-agent,  a 
right  tc  live  an-"  breathe,  the  right  to  be  what  he  wants 
to  be,  to  move  physically  about  as  he  desires.   I  can't 
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ccunten?nce  a  lie  tc  destvry   the  rights  of . ethers .   He 
tork  Wc;lsh  and  corrupted  him;   he  made  a  llir  out  of 
Kaufman,  and  I  asked  Frufraan  how  he  was  dressed,  and  he 
said  he  had  a  brown  trench  ccat  on  but  he  said  it  after 
long  hesitation  of  seconds.   Has  any  of  them  ever  denied 
that  he  wasn't  in  sleeves?  Has  any  of  them  ever  denied 
that  he  didn't  have  overalls  on?  You  see,  there  is  so 
many  gaps  in  a  lav/suit,  ladies  and  gentlemen  of  the  jury, 
that  in  search  of  facts  It  becomes  a  torch*  This  fellow 
is  not  a  torch.  Ycu  saw  him  on  the  witness  stand.   He  Is 
a  hand  grenade.   If  you  pull  its  pin,,  step  back." 

There  is  nothin;;-  in  the  reccr''  to  show  that  he  took  Walsh 

and  cc^rrupted  him  and  made  a  liar  out  of  Kaufman, 

"He  is  suffering  because  of  the  fact  he  is  worried 
about  this  wife  and  his  job  with  the  City,  and  he  has  had 
a  new  job  since  this  suit  was  started,  a  better  job  ,  but 
he  Is  still  wcrryine  abrut  his  wife.  What  a  humility. 
When  his  wife  was  walking  down  the  street — these  people 
are  all  of  the  same  faith  and  the  same  nationality.   It 
is  a  shame.   It  is  a  cruel  inhuman  act,  and  when  she 
walks  into  the  temple  to  worship,  she  walks  down  the 
aisle  to  make  her  peace  with  God.   Mrs.  Roche  can  be 
sitting  in  there  and  say,  'My  husban^"'  threw  him  in  jail,' 
That  is  the  way  that  is.  Policemen  don't  think  that  way 
when  they  are  not  good  policemen,  when  they  arc  not  honor- 
able men." 

There  is  nothing  in  the  record  as  to  his  wife's  religion 

or  as  to  how  or  what  she  felt  when  she  walked  into  the 

temple  of  Gcd  , 

The  following  are  a  few  of  the  remarks  of  counsel 

for  the  plaintiff  that  could  only  be  calculated  to  unduly 

arouse  the  passicji  and  prejudice  of  the  jury  against  the 

defendant: 

"Did  ^'ir.  Roche  deny  here,  or  ■-"'.id  Mr.  Vfelsh,  that 
Mr.  Connie  bscame  weak  an'-"'  nauseated  an'""  sat  down?  And 
then  they  tell  you  the  cock-and->'ull  story — the  malicious- 
ness is  stronger  every  mcm.ent .  Watch  the  evidence  in  this 
case.   This  case  is  eighteen  months  old.  You  can't  be 
fooled  unless  you  v/ant  tc  follow  a  diabolical  conspiracy 
tc  deny  the  man  the  right  of  enforcing  the  lawsuit  in 
conformity  v/ith  the  statutes  of  this  State  and  the  con- 
stitution of  the  nation.  A  little  stop  further  tc  show 
you  this.  Eighteen  months  ago,  ho  doesn't  even  tell 
Walsh  he  has  a  suit  for  twenty- five  thousand  dollars 
against  them.   He  never  discusses  the  case  with  them  from 
the  night  he  was  In  the  saloon.   He  has  a  good  case.  He 
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s?ld  'I  fiPrested  a  man.   I  h?d  probable  cause  to  arrest  ^^ 

him.   I  threw  him  In  the  bastille.   I  locked  him  up.'  ^ 

Like  they  woulf^  in  Calcutta  or  Bagdad.  We  are  in  the  ^ 

United  States  of  America  with  the  Constitution  and  g 
court  ro'ms  that  are  to  be  honore'^.  and  respected. 

"'Give  me  a  break.'  A  common  vernacular  of  that       ^' 
kind  of  arrestinr  officer.  ^ 
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"Of  course,  if  he  said  he  wanted  a  break,  he  wanted 
to  PC   home  tc  his  chll'-'ren.   lie  ha^'  '"''cne  nothing. 

"How  would  you  like  to  meet  Roche  on  the  street  and 
y^u  say  you  are  r3  r'ht  and  he  says  you  are  wrong;  are  you 
gojn?  to  win?  Roche  is  cominp.   Thirty  years  on  the 
Departm.ent  and  testifying  in  thousands  and  thousands  of 
cases  for  the  State.   Did  he  ever  testify  for  a  ^'of enfant? 
What  is  a  ^lefendant?   In  many  cases,  a  citizen  of  this 
community. 

"Dees  he  have  any  witnesses  when  he  goes  into  the 
police  court?  Now,  he  told  the  evidence  there  on  the 
stand,  the  word  he  use''',  the  phrase  that  he  expressed, 
he  used  It  before  the  question  was  even  asked  him,  and 
he  put  eloquent  emphasis  on   the  profanity  of  it,  and  his 
mind  must  have  been  permeated  from  a  sewer.   He  did  it  to 
prejudice  you, 

"I  have  never  heard  uttered  from  this  witness  stand, 
voluntarily,  the  corruptness  I  heard,  and  I  never  heard 
the  doctrine  of  suspicion  so  evilly  expressed,  and  I  have 
always  been  told  by  my  father  in  this  profession  that 
suspicion  was  a  child  of  ignorance,  the  offspring  of 
im.becility.   Just  see  what  a  chance  you  woul^  have  with 
this  fellow  testifyinf--  against  you  in  a  criminal  case  if 
you  were  not  corroborated, 

"Why,  he  is  like  a  drowning  man  grasping  for  a  straw. 
He  is  like  a  bull  in  the  pampas.   He  is  back  up  against  the 
wall,  his  two  hundred  fr^rty  or  two  hundred  twenty-five 
pounds  of  frame  on  that  witness  stand,  his  lips  could  be 
no  longer  padlocked  or  opened.   He  resorts  to  the  cry  of 
the  criminal,  'I  have  been  framed.'   I  -^on't  remember  when 
he  was  asked  a  question  that  he  ansv;ered  it, 

"No  v/orse  than  the  slave  when  he  looked  up  at  the 
poor  people  of  those  days,  the  black  flesh  of  God's  child, 
and  heard  the  clanging  of  the  chains  on  his  ankles.   He 
saw  the  beautiful  black  girl  with  her  symmetrical  fortune 
standing  stripped.   Those  were  dpys  of  slavery.   This  was 
an  hour  of  slavery  for  Howard.  And  back,  another  cell, 
and  back  again,  and  back  to  the  cell  again.  Where  is 
Mr.  Roche  all  this  time?  He  is  at  breakfast  one  morning. 
that  night  he  is  at  dinner,  that  day  he  v/as  with  his  family. 
Does  he  think  of  Howard? 
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"I  am  amazed,  ?s  an  officer  cf  this  court,  thnt 
never  before  in  ray  life  have  I  hcarr'  a  man— I  have 
a  great  respect  for  people.   I  'believe  in  goer' 
sportsmanship.   I  believe  in  r=ebate.   I  shculr'n't 
think  he  should  play  the  part  of  a  chllr"  with  toys, 
pick  them  up  ani^  go  home. 

"Did  they  explain  why  they  f^rreste'"''  Duffy?   It 
was  the  cheapest,  most  rotten  explanation  ever  mar'e 
in  a  court  of  record.  They  took  him  out— he  interfered 
with  the  other  officers  making  the  arrest  in  front  of 
the  wagon.  Why,  they  had  already  arrested  him  in  the 
salocn,  and  they  tr>ok  him  cut  and  they  r'l^.n't  have 
anything  on  him  at  all.  There  was  nothing  said  about 
him,  and  he  was  locke-  up  an'"""  he  went  through  Calcutta, 
too.   I  .-^on't  represent  him.   I  said  if  I  '^id,  he  would 
be  in  this  lawsuit.   I  leave  it  with  you.   I  think 
your  judgment  will  be  the  ju'^gnent  of  a  good  government." 

This  court  said  jn  Gordon  v.  Checker  Taxi  Co.^  33^+ 

111.  App.  313: 

"While  it  is  regrettable  that  this  case  m.ust  be 
reversed  because  of  improper  conduct  of  intelligent 
and  able  counsel,  yet  if  courts  of  law  are  to  be 
sources  of  justice,  the  rule  that  parties  litigant, 
regardless  of  who  they  may  be,  shall  have  secured 
to  them,  the  opportunity  to  have  the  issues  of  their 
case  tried  by  a  jury  free  from  the  prejudicial 
Influence  cf  improper  conduct  cf  counsel  must  be 
strictly  enforced," 

Even  though,  as  the  rec-r^  in^'icates,  r^efendant's 

testimony  was  properly  subjected  to  denunciation, 

plaintiff's  attorney  in  his  clcsinf:  argument  seems 

to  have  abandoned  all  sense  of  legal  'discipline,  made 

statements  not  based  on  the  evi'''ence  or  on  reasonable 

inferences  that  c-uld  be  drawn  therefrom,  and  deliberately 

proceeded  to  create  prejudice  against  the  ^'ef enfant  by 

indulging  In  personal  abuse  and  Inflammatory  remarks.. 

This  was  reversible  error. 


V     :'. 
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Fcr  the  reasons  strtc'i,  the  cause  IS  rr versed 

anr"  renv'^nc'ed  with  cUrecticns  tc  the  tri-1  court  to 

grant  defendant's  mrtlcn  for  a  new  trial. 

Reversed  an'^  renanded  with 
directions , 

Schwartz  an^-^  Tuchy,  JJ.,  concur. 
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APPEAL  FROM  SUPERIOR 
COURT,    COOK  COUFTY. 


3  49I.A.  388^ 


IT..   PRESIDING  JUSTICE  ROBSON  DELr/EPED  THE  OPINION 
OF  THE  COURT. 

This  Is  an  appeal  frcm  an  cv^eT   entered  by  the  trial 
ccurt  striking  plaintiffs'  ainended  complaint  an'-"'  dismissing 
the  cause  for  want  of  equity.   The  action  was  brought 
in  equity  by  William  A.  Bcettcher  and  Arthur  C. 
Boettcher,  who  are  beneficiaries  of  a  trust  created  by 
their  father,  William  J.  F.  Boettcher,  'deceased,  against 
defendants  Harold  C.  Bcettcher,  in'^ivi'"',ually  and  as 
trustee,  Ada  Boettcher  and  A'-'a  Bcettcher  Duus,  all  of 
whom  are  likev/ise  trust  beneficiaries. 

The  amended  complaint,  after  identifyin.-^  the  parties, 
sets  cut  the  creation  by  the  will  of  William  J.  F, 
Boettcher,  deceased,  of  a  testam.entary  trust  which 
include^-  substantially  all  of  the  property  of  the  decedent 
and,  particularly,  an  unincorporated  business  known  as  "The 
Boettcher  Company,"  which  decedent  had  operate^i  for  many 
years,  anr'  the  real  estate  where  the  business  was  located. 
A  ci^py  of  the  decedent's  will  is  attached  to  the  complaint 
as  an  exhibit  and  incorporated  in  the  amended  crmplaint  by 
reference.   It  is  alleged  that  refcnr'^ant   Harold  C.  Boettcher, 
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who  was  r?ppcintcd  trustee  in  sair"  v;ill,  has,  since  the 
death  of  the  r^ecedent,  operated  the  business  as  trustee. 
He  is  charged  with  mismanapenent  resultinr  in  an  almost 
total  dissipation  of  the  trust  corpus,  with  converting 
a  portion  of  the  proceeds  of  the  sale  of  the  real  estate, 
owned  by  him  as  trustee,  to  his  personal  use,  and  with 
rTistributinr  the  remainder  to  A-1a  Bcettcher  contrary  to 
the  terms  of  the  will  an^  pursuant  to  a  scheme  to  secure 
the  money  for  himself.   It  is  further  alleged  that  he 
procured  this  m.oney  from  Ada  Beettcher  anr'  used  it  to 
purchase  a  farm  in  Wisconsin,   The  trustee  is  also  charged 
with  conducting,  on  his  own  account  on  trust  property,  a 
refrigeration  repair  business  without  paying  any  rent  or 
other  fees  into  the  trust  corpus.   It  is  further  alleged 
that  the  trustee,  since  about  May  1,  1951,  has  neglected 
the  business  enterprise  by  consistent  absence  from  its 
headquarters,  and  has  since  that  ^late  purchased  a  new 
autcmobile  and  a  Wisconsin  farm  with  trust  moneys  and 
threatens  to  remove  all  of  the  remaining  trust  property 
out  of  the  State  of  Illinois. 

Defendants'  answer  consists  of  three  parts.   The 
first  admits  the  existence  cf  the  trust  an^'  the  relations 
of  the  parties  thereto.   It  also  admits  that  the  business 
enterprise,  as  operated  by  the  decedent,  was  profitable. 
It  denies  that  the  property  came  into  the  han^^'s  of  the 
trustee  by  the  will,  averring  that  he  received  the  real 
estate  by  '^eed,  but  does  not  deny  that  the  trustee  Is 
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controlled  by  the  trust  previsions  of  the  will.   It 
admits  thet  the  trustee  has  operated  the  business,  but 
denies  thp.t  he  has  '-'issipated  the  assets  thereof,  It 
being  set  forth  that  the  business  has  become  unprofitable 
bccpuse  of  competition,  war  time  restrictions  and  other 
circumstances  beyon--''  his  control. 

It  is  alleged  that  the  business  wr  s  a^^versely 
affected  by  a  suit  filed  by  the  plaintiff  William  A. 
Bcettcher,  in  19^8  in  the  Circuit  C^urt  of  Cook  County, 
Case  ^8C  9662,  against  the  trustee.   It  states  that  by 
a  '-■'ecree  entered  in  the  cf^use  dated  Kovpmber  1,  19^9, 
the  trustee  was  piven  full  power  to  use  the  principal 
as  well  as  the  income  for  the  comfort  an^  maintenance 
of  defendant  Ada  Boettcher,  The  answer  sets  out  that 
the  sale  of  the  property  was  not  voluntarily  raaf^e,  but 
pursuant  to  a  jud^^ment  in  a  condemnation  proceeding.   It 
is  alleged  that  the  proceeds  were  not  wrongfully  converted, 
as  charged  in  the  crmplaint,  but  were  use^""  in  part  to  repay 
Ada  Bcettcher  sums  a-^vanced  by  her  to  the  trustee  and  in 
part  to  pay  the  back  sal-^ry  -f  the  trustee.   It  is  alleged 
that  moving  the  assets  of  the  trust  out  of  the  State  of 
Illinois  is  justific:^  because  of  the  necessity  of  vacating 
the  real  property  sold  to  the  City  of  Chic- go  and  because 
the  locaticn  of  the  business  headquarters  in  VJisconsin  will 
enable  the  trustee  to  operate  without  overheaf^  costs. 

The  secon^^  part  pleads  the  decree  entered,  on  November 
1,  19^9,  in  the  Circuit  Court  of  Cook  County,  as  res 


juillcata  rf  the  issues  raisc-^.  by  the  anen^le.'-''  compl?int, 
ani^  the  thir^  part  Inccrprratcs  by  reference  the  mcticn 
to  strike  mar^c  by  ^'ef enf^'nnts  apainst  the  criminal  complaint 
anr"  also  ncfenlants '  motion  to  dismiss  the  suit  an'-''  for 
s umI'^a ry  j  u"i  gment , 

Plaintiffs  file'^  a  mcticn  to  strike  the  answer  which 
called  the  court's  attenti'-n  t--  the  f.^ct  that  the  answer 
in  many  paragraphs  di''  not  a-'mit,  rieny  nor  sot  up  new 
matter  constituting  a  '"Vfense,  but  on  the  contrary  evaded 
the  ch-rpes  ma'^e  in  the  ccmplalnt  and  intro^'ucc^  facts  which 
har''  no  bearinp;  on  the  controversy. 

It  is  not  clear  from,  the  record  what  took  place  next. 
There  is  FiOntion  in  the  briefs  of  an  extended  conference 
in  the  ju'-'g-e's  chambers  by  respective  parties  which  was 
apparently  in  the  nature  of  a  pre-trial  conference.   There- 
after, on  January  U,  1952,  the  following  orr'er  was  entered.: 

"On  Motion  of  Attorneys  for  said  f^efendants,  the  court 
having  heard  the  argument  of  co^Inscl  and  being  fully  advise^' 
in  the  premises, 

"It  is  hereby  ordered,  a'"' ju'^.go'-!'  an-'''  decree-''  by  the 
court  that  plaintiffs'  amended  complaint  heretofore  filed 
herein  be  stricken  an'"  that  sai'"''  c-use  be  and  is  hereby 
dismissed  for  want  of  equity,  at  plaintiffs'  costs." 

In  examining  the  ccm.plaint  and  answer  it  is  apparent 

that  triable  issues  were  raised,  such  as  rndsmanagement  by 

the  trustee,  failure  to  m.ake  an  accounting,  abuse  of 

authority  in  the  expenditure  of  fun'^s  from  the  sale  of 

real  estate,  and  nonresidence  vrith  removal  of  funds  beyond 

the  jurisdiction  of  the  court.  Defendants'  answer,  which 
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is  long  anr?  rarablinp,  joins  jssue  on  some  of  these  charges 
anc*  as  to  some  evades  the  charges  anc"  sets  up  new  facts*  It 
is  fiifficnlt  to  c'etermine  v/hnt  bearing  they  have  on  the  con- 
troversy.  As  tr-  the  plea  of  res  jU'-^lcata  of  all  of  the  Issues 
by  a  previous  '■'ecree  in  the  Circuit  Court,  there  is  nothing  In 
the  or'^er  to  ln'"''lcate  that  the  court  passe-^  on  this  issue. 
Even  if  it  rild ,  some  of  the  charges  against  the  trustee  took 
place  subsequent  to  entry  of  the  decree. 

While  it  Is  not  mandatory,  this  case  Is  an  example  of 
why  a  trial  court  should  make  adequate  findings  in  a  final 
order,  so  that  the  reviewing'  court  will  be  in  a  position  to 
determine  the  issues  '^ecidei  by  It,  This  we  are  unable  to  do 
by  the  ori^er  in  this  case.  We  are  of  the  opinion  that  plain- 
tiffs were  not  given  their  day  in  court. 

The  trial  court  should  (1)  determine  what  allegations 
are  properly  pleaded  in  the  amended  complaint;  strike  those,- 
if  any,  which  are  not,  and  as  to  these,  if  plaintiff  so  moves 
an'^  makes  a  proper  showing  therefor,  to  amend  his  complaint; 
(2)  when  issue  is  joined,  if  the  previous  -^ecree  of  the  Circuit 
Court  is  pleaded  as  res  juelicata,  'determine  what  issues,-  if  any, 
are  r'ecided  by  it;  an^^  (3)  thereafter  on  th^-se  allegations  on 
which  issue  is  properly  joined,  a  trial  shoul-^.  be  had  to 
determine  the  rights  of  the  parties. 

The  or-'er  of  the  trial  court  '■"'isP-isslng  the  complaint 

for  want  of  equity  Is  reversed  and  the  cause  r'em.anded  v/lth 

directions  to  proceed  in  conformity  vrith  the  views  expressed 

in  this  opinion. 

Reversei^  and  Remanr'ed  with  -directions, 

Schwartz  and  Tuohy,  JJ,,  concur. 


'!  ■'  rt  '. 
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APPEAL  FROM  SUPERIOR 
COUP.T,    COOK  COUOTY. 
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MR.  PRESIDING  JUSTICE  ROBSOK  DELIVERED  THE  OPINION 
OF  THE  COURT. 

This  is  an  action  by  Marie  T.  Schumacher,  plaintiff, 
against  Mathew  Santel,  Dr.  Benjamin  L.  Sargent  and  Hannah 
Liesemeyer,  defendants.  The  amended  complaint  of  plain- 
tiff consists  of  three  counts.  The  first  count  against 
defendant  Santel  was  dismissed  by  order  of  court  prior 
to  the  trial.  The  second  count  charged  that  defendant 
Sargent,  intending  to  injure  the  plaintiff  made,  executed 
and  delivered  a  letter  or  certificate  to  the  effect  that 
the  plaintiff  was  mentally  ill  and  in  need  of  mental 
treatm»ent.   It  further  alleged  that  the  doctor  never 
actually  examined  the  plaintiff  and  that  the  letter  was 
made  falsely  with  intent  to  injure  the  plaintiff  and  was 
part  of  a  conspiracy  with  the  other  defendants  to  injure 
the  plaintiff  and  that  the  statements  made  in  Sargent's 
letter  were  libelous  per  se.  The  third  count  charged 
defendant  Liesemeyer  with  conspiring  with  the  other  defend- 
ants to  oust  plaintiff  from  her  abode,  of  which  Liesemeyer 
was  the  landlord,  and  to  effect  such  result  conspired  with 
the  other  defendants  and  caused  Santel  to  illegally  arrest 
the  plaintiff  and  caused  Sargent  to  Issue  a  letter  embracing 
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false  statements  and  conclusions.  As  a  result  of  such 
conspiracy,  the  plaintiff  was  illegally  arrested,  lodged 
in  the  Psychopathic  Hospital  and  subsequently  Illegally 
committed  to  the  Elgin  State  Hospital. 

At  the  close  of  plaintiff's  case  motions  were  made 
by  defendants  Sargent  and  Liesemeyer  that  the  court 
instruct  the  jury  to  find  each  defendant  not  guilty. 
The  court  entered  judgment  on  the  verdict. 

Plaintiff  contends  that  the  evidence  adduced  by  her 
at  the  trial  wps   of  such  a  nature  that  a  jury  acting 
reasonably  in  the  eye  of  the  law  might  or  could  have 
returned  a  verdict  in  favor  of  the  plaintiff  and  that 
therefore  the  trial  court  should  have  denied  a  motion 
for  a  directed  verdict.  The  courts  of  this  State  have 
discussed  the  question  of  a  directed  verdict  in  numerous 
decisions.   The  rule  to  be  applied  upon  such  a  motion  is 
whether  there  is  any  evidence  in  the  record  from  which  a 
jury  acting  reasonably  could  return  a  verdict  for  the 
plaintiff.   If  there  is  such  evidence,  the  mo-i-ion  should 
be  denied;  if  not,  then  the  motion  should  be  granted. 
Brandt  v.  Brandt,  286  111.  App.  151;   Libbv.  McNeill  & 
Libby  v.  Cook,  222  111.  2C6 ;  Allen  v.  United  States 
Fidelity  &   Guaranty  Co.,  269  111.  23^;   Devine  v.  Delano, 
272  111.  166;   Ginsberg  v.  Ginsberg^  361  111.  ^9^. 

To  decide  this  question,  v/e  must  examine  the  record. 
Sumiiiarized  it  reveals  that  in  September  of  19^5  plaintiff 
rented  and  occupied  rooms  in  a  residence  owned  by  defendant 
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Llesemcyer  at  Park  Fidge,  Illinois.  At  first  she  occupied 
the  premises  by  herself  but  later  her  sons  moved  in  with 
her.   Differences  arose  between  the  plaintiff  and  defend- 
ant Liesemeyer  and  two  compl-ints  were  taken  out  by  defend- 
ant Liesemeyer  against  the  plaintiff.  At  one  time  the 
plaintiff  was  detained  in  the  county  jail  for  five  days. 

Defendant  Liesemeyer  talked  with  Officer  Santel  about 
the  plaintiff;  also  with  the  Chief  of  Police  of  Park  Pidge 
and  the  local  police  magistrate.   She  talked  vrith  defendant 
Sargent  when  he  requested  her  to  come  to  his  office  about 
a  complaint  m.ade  against  her  by  the  plaintiff.   She  might 
have  said  something  about  the  fact  that  plaintiff  was  ill. 
She  didn't  ask  defendant  Sargent  to  prepare  a  certificate 
stating  that  plaintiff  was  mentally  incompetent.   She  dis- 
cussed plaintiff's  mental  illness  with  one  of  plaintiff's 
sons  and  with  her  sisters ,   She  had  a  letter  written  to 
the  sisters  asking  them  to  come  to  Park  Ridge  and  take 
care  of  the  plaintiff.   She  admitted  that  she  had  asked 
the  plaintiff  to  move  and  had  gone  to  the  police  about  it. 
She  had  served  the  notice  of  termination  of  tenancy  which 
was  followed  by  a  complaint  for  a  forcible  entry  and 
detainer.. 

In  July  of  19^-6  plaintiff  discovered  that  her 
electricity  had  been  turned  off  and  on  advice  of  her 
attorney  she  went  to  the  local  hea].th  commissioner,  who 
was  the  defendant  Sargent.   She  did  not  see  him  but 
registered  a  complaint  with  a  nurse  v;ho  was  an  attendant 
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in  his  office. 

In  July  of  19^+6  two  sisters  of  the  pl'-^intiff  came 
to  the  office  of  defendpnt  Sargent  and  had  a  conversation 
v/ith  him  about  their  sister's  condition.  Previously  he 
had  heard  about  the  plaintiff  from  Mrs.  Licsemeyer  v;hen 
he  had  told  her  of  plaintiff's  grievance  about  the 
shutting  off  of  the  electricity.   He  talked  with  Judge 
Stolle,  the  local  police  magistrate,  the  Chief  of  Police 
an^  Officer  Santel.   On  July  26,  19^6,  he  issued  a  letter 
to  plaintiff's  sisters  v/hich  read  as  follows:   "In  re 
y\rs.   Marie  Schumacher.   It  is  my  opinion  that  the  above 
captioned  individual  is  mentally  incompetent  and  is  in 
need  of  institutional  care."   One  of  plrintiff's  sisters 
admitted  that  she  did  see  defendant  S.^rgent  but  denied  that 
she  aslcod  him  for  the  letter.   She  admitted  +hat  her  other 
sister  was  in  Park  Ridge  v/ith  her  at  the  time  of  the  con- 
versation with  Dr.  Sargent  bu+  denied  that  she  was  present. 
She  denied  that  she  had  v;ritten  a  letter  to  Chief  of  Police 
Johnson  of  the  Park  Pldge  police  but  upon  being  shown  a 
letter  addressee''  to  him  admittel  that  she  had  written  it 
and  that  plaintiff's  son,  D^vid,  ha^^  phoned  twice  and  said 
his  m.cther  was  so  bad  he  had  to  put  her  in  a  hospital  on 
Foster  avenue. 

Plaintiff  adm.it s  that  she  was  committed  to  Manteno 
in  19^3  with  a  diagnosis  of  paranoia.   Subsequently  she 
visited  the  Psychopathic  clinic  several  times.   On  July  27, 
I9U6,  plaintiff  was  taken  to  the  Psychcp'thic  Hospital  on 
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the  br-'sis  of  n  petition  which  irfos  signed  by  Foul  Quidd 
to  which  wos  attoched  defendant  Sargent's  letter.   There- 
after based  on  the  report  of  S.  A.  Sugar,  M.D.  an^'  Maurice 
A.  Schiller,  K.D.,  coKnlssioners  appointel  by  the  County 
Court,  plaintiff  was  found  to  be  nentally  ill  an'-'  was 
ordered  committed  to  the  Elgin  State  Hospital.   Plaintiff 
reraainci  there  about  one  ncnth  when  she  v;as  released  to 
her  sister. 

We  find  no  evi'^ence  in  the  recor'"-  that  would  in^''icate 
any  malice  on  the  part  of  defendant  Sargent  toward  the 
plaintiff.  The  L-ne  fact  that  he  talked  with  defendant 
Lieseneyer  about  plaintiff  is  not  sufficient  to  constitute 
a  conspiracy.   Miller  v.  West,  167  Atl.  696,  696;  Brandt 
V.  Brandt,  286  111.  App.  151. 

Plaintiff  attempts  to  attack  collaterally  the  record 
of  the  County  Court.   Cn  their  face,  these  records  show 
an  or-'inary  commitment  prcce'^ure  in  which  the  court  had 
jurisdiction  over  the  plaintiff.   No  appeal  was  taken 
from  the  order.  The  pr-- ccedings  in  the  County  Court 
were  pursuant  to  Article  6  of  the  Revised  Mental  Health 
Act,  111.  Rev.  Stat.  19^+7.   Fl-in^iff  cites  Article  5  of 
the  Act  to  support  her  contentions.   This  requires  a 
personal  examination  by  ^  doctor  when  a  person  is  to  be 
detained  v/ithcut  an  or.'er  of  court.   This  section  is  not 
the  one  under  which  plaintiff  v;as  com.mitted  but  provides 
for  a  full  inquiry  by  the  court  into  the  person's  condi- 
tion.  The  order  of  commitment  in  this  case  was  not  based 
cn  -defendant  Sargent's  letter  but  up^n  the  recommendation 


of  Doctors  Sugar  and  Schiller,  commissioners  of  the  court, 
and  after  a  f\-'ll  hearing  the'  curt  c  "i-nttr -!  the  plain- 
tiff to  the  Elgin  State  Hospital.   The  record  of  the  County 
Court  is  proper  on  Jts  face  and  cannot  be  collaterally- 
attacked  in  this  case.   Searle  v.  Galbraith.  73  HI.  269, 
272;   Free^'^m.an  v.  Freeiman  (f'lich.),  6  N.W.  2d  92^. 

As  to  the  defendant  Liesemeyer,  there  is  nothing  in 
the  record  to  shov;  that  she  caused  Dr.  Sargent  to  execute 
the  letter  that  v;as  ptt-chc'!'  fr   the  petition  in  the  County 
Court.  We  have  already  found  that  the  action  of  the  Ccunty 
Court  and  its  order  was  a  C':-'riplete  defense  as  to  defendant 
Sargent.   Defendant  Santel  wr  s  '-''.i  smissed  by  order  of  court. 
To  prove  a  conspiracy  two  or  rnore  parties  must  be  involved. 
Defendant  Liesemeyer  could  not,  therefore,  be  guilty  of 
conspiracy.  There  is  no  showing  in  the  record  that  ccnr.ccts 
her  with  the  v/riting  or  delivery  of  the  letter  by  defendant 
Sargent  that  was  attached  to  the  petition  filed  in  the 
Ccunty  Court.  The  '^nly  thing  that  the  record  shows  is  a 
disagreeable  landlord  an--"'  tenant  relati^-nship .  We  find 
nothing  to  support  the  cause  as  alleged  in  the  complaint 
against  defend -nt  Lioscm.eyer.  The  rulings  of  the  trial 
court  are  affirm.ed. 

Affirmed, 
Schv/artz  and  Tuohy,  JJ.,  concur. 
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NICKOLAS  L.  BARNES, 

Appellant, 

V. 

WILLIAM  DIXON, 


APPEAL  FROM  MUNICIPAL 
COUP.T    OF  CHICAGO. 


Appellee. 

MR.  PRESIDING  JUSTICE  R0B30N  DELIVERED  THE 
OPINION  OF  THE  COUHT. 

Nlckolas  L,  Barnes,  plaintiff,  a  tenant  of 
William  Dixon,  defendant,  filed  an  action  as  set  forth 
in  his  second  amended  statement  of  claim  to  recover  a 
refund  for  overcharges  of  rent  which  the  plaintiff  had 
paid  to  the  defendant  over  a  period  of  two  and  one-half 
years  from  August  9,  19^8,  until  February  9,  1951,  based 
upon  an  order  of  the  office  of  Housing  Expediter  dated 
December  19,  19?0,  which  was  pursuant  to  Sec.  205  of  the 
Housing  and  Rent  Act  of  19^7,  as  amended.   Defendant  filed 
a  m-otion  to  strike  and  dismiss  the  second  amended  state- 
ment of  claim  because  the  statute  of  limitation  under 
Sec.  205  limited  plaintiff's  recovery  to  a  period  of 
one  year.  Plaintiff  elected  to  stand  on  his  second 
amended  statem^ent  of  claim  and  filed  a  motion  to  vacate 
the  order  ©f  the  trial  court  striking  it.  This  motion 
was  denied  and  plaintiff  appealed. 

The  question  involved  on  the  appeal  Is  whether 
or  not  the  order  entered  by  the  Housing  Expediter  dated 
December  19,  1950,  directing  the  refund  of  overcharges 
of  rent  collected  by  defendant  for  a  period  of  time  longer 
than  one  year  is  a  valid  order,  and  whether  or  not  plain~ 
tiff  seeking  to  recover  by  virtue  of  this  order  can 
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maintain  his  action  at  lav;  to  recover  overpayment  of  rent 
for  a  period  of  time  longer  than  one  year. 

This  court  in  the  cpse  of  Woods  v.  Murray,  336 
111.  App,  181,  decided  the  question.  We  held  that  the 
one-year  statute  of  limitation  con-f-aincd  in  3ec .  205 
commenced  to  run  on  the  date  v/hen  the  landlord  refused 
to  obey  the  order  directing  refund.   Cited  in  support 
of  this  conclusion  is  Woods  v.  Stone,  333  U.S.  ^+72, 
which  is  to  the  same  effect.   In  the  case  before  us 
the  order  of  refund  was  issued  on  December  19,  1950. 
It  allowed  the  landlord  thirty  days  to  comply.   He  did 
not  comply  and  plaintiff  filed  his  suit  on  February  9j 
1951,  which  was  well  within  the  one  year  as  interpreted 
by  Woods  v.  Murray. 

The  order  of  the  trial  court  denying  plain- 
tiff's motion  to  vacate  the  order  dismissing  the 
action  is  reversed  and  the  cause  is  remanded  vrith 
directions  that  the  motion  be  sustained,  that  defendant 
file  an  answer  to  plaintiff's  second  amended  statement 
of  claim  within  a  reasonable  time,  and  that  such  further 
proceedings  be  had  as  may  be  necessary  and  appropriate. 

Order  reversed  and  cause  remanded 
with  directions, 

Schwartz  and  Tuohy,  JJ.,  concur* 
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FRIEDA  KRAKOW, 

V. 

HARRY  KRAKOW, 


Appellant, 


APPEAL  FROM  SUPERIOR 
COURT,    COOK  COUNTY. 


Appellee.  )  "O    A   O^    T 

MP..    JUSTICE   SCff///iRTZ  DELIVERED  THE   OPINION   OF 


THE   COURT. 

This  Is  an  appeal  from  orders  entered  in  a 
divorce  suit,  flndine  defendant  not  c^ullty  of  contempt, 
discharging  him  from  a  rule  to  show  cause,  quashing  a 
writ  of  ne  exeat  against  him,  Pnd  awarding  damages  to 
defendant  on  account  of  the  unlawful  issuance  of  the 
writ.   No  brief  was  filed  on  behalf  of  defendant. 

The  parties  to  this  cpuse  have  a  seven-year 
old  child.   Defendant  had  been  or-^.ered  to  pay  $15  per 
week  for  support  of  this  child,  and  being  in  erroars, 
plaintiff  filed  a  petition  to  have  him  held  in  ccntempt 
and  also  sought  a  writ  of  ne  exeat.  The  writ  was  issued 
and  defendant  was  t?3ken  into  custody  and  released  upon 
the  filing  of  a  bond  in  the  sum  of  S12  50.  Rule  to  show 
cause  WPS  issued  on  petition  of  plaintiff,  to  which 
defendant  filed  a  sworn  answer,  asking  that  the  rule  be 
discharged  and  the  v/rit  of  ne  exeat  quashed.   Defendant 
also  petitioned  for  modification  of  the  decree,  to  which 
plaintiff  filed  an  answer.   The  matter  was  referred  to 
a  special  commissioner,  who  made  his  report  finding  that 
defen-r'ant  v;as  indebted  to  plaintiff  for  child  support  in 
the  sura  of  :S990,  but  that  failure  to  pay  was  not  wilful 
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and  dlr'  not  constitute  ccnteiript.  The  report  reccrnmen'^ed 
thst  the  bill  for  divorce  he  mc-'ifiel  so  th?t  defendant 
be  relieve!  of  his  obligation  tr-  support  the  child.  The 
matter  then  came  up  on  exceptions  to  the  report.  The 
court  found  that  defendant's  failure  to  pay  the  arrears 
of  $990  was  not  vrilful  and  did  nrt  constitute  contempt. 
The  court  overruled  the  special  commissioner,  however, 
on  the  issue  of  modification  of  the  decree  and  let  the 
order  stand.   The  court  also  quashe'^  the  writ  of  ne  exeat. 

Plointiff  remarried  and  left  Chicago  to  live  in 
Florida.   Defendant  spends  the  v/intcrs  in  Florida  and 
the  summers  in  Chicag'-'.  Ue   defends  in  part  on  the 
ground  that  the  chil^"  was  rcnovc'i  to  Florida  without 
leave  of  court.   However,  he  miade  no  objection  to  the 
removal  and  continued  to  pay  support  m.oney  for  three 
years  thereafter.   Un'-'er  such  circum-stances ,  this  did 
not  constitute  justification  for  defem^-nt '  s  failure  to 
contribute  to  the  chil':''s  support.   The  allowance  was 
for  the  care  of  the  child,  and  the  fact  that  the  mother 
removed  her  to  another  juris'-'icti 'vn  dees  not  relieve 
the  father  of  his  '-uty  to  make  some  provision  for  the 
child's  care.   In  Thom:as  v.  Thomas,  233  111.  App .  ^88, 
it  was  held  that  the  fact  that  a  mother  was  in  contem.pt 
for  disobedience  of  an  ^>rder  for  visitation  did  not  warrant 
a  change  in  the  order  with  respect  t'^  custody  nor  with 
respect  to  provision  for  support. 

It  is  undoubtedly  true  that  defendant  was  not  in 


prcspercus  circumst-rxCGS  rnd  th'^'t  he  had  some  physical 
trouble.   He  ws  s  in  the  business  of  sellln.f  ties  snd  he 
mnnrgcl  tc  earn  some  money.   He  paid  $90  to  $150  per 
month  as  rent.  Reccgnizing  his  'difficulties,  It  is  still 
vital  to  society  that  even  a  poor  man  should  be  required 
to  cntribute  to  the  support  of  his  child.  The  or'"''er  to 
pay  the  sm.ell  amount  of  $1^  per  week  should  not  have  been 
irnored  by  defendant.   At  the  time  he  was  apprehended  by 
the  sheriff  on  a  writ  of  ne  exeat  he  had  .$80  in  his  passes- 
sirnj  and  at  the  tim.e  of  the  master's  hearinr,  he  had  $6^. 
He  sh'-uld  hrve  riven  a  portion  rf  this  to  apply  on  his 
default. 

On  November  13,  19?1  a  petition  tc  auash  the  v;rlt 
of  ne  exeat  was  filed,  an^'  en  Ncvcmber  lUth  the  v;rit  v/as 
quashed.  The  petition  allege"'  that  certain  averm.ents  in 
the  petition  frr  the  writ  were  untrue.   The  court,  without 
giving  plaintiff  leave  tc  answer  the  petiti-n  or  to  amend, 
if  there  were  technic::'l  errors,  entered  rn  or'-'er  quashing 
the  writ.   This  w- s  error. 

The  orders  are  reversed  ^nd  the  cause  rem.anded, 

with  '"'irections  to  vacete  the  orders  in  question,  to  permit 

plaintiff  to  answer  the  petition  of  '■efenl'nt  to  quash  the 

writ  of  ne  exe^t,  and  to  try  the  issues  raised  therein,  and 

for  such  further  proceedings  as  are  consistent  with  the 

views  herein  expressed. 

Orders   reversed  and    cause   rem.anded 
vri  th  d  irections  , 

Rcbson,   P. J.,   and  Tuohy,   J.,   concur. 
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APPELLATE  COURT 
STATE  OF  ILLINOIS 
FOURTH  DISTRICT 


JAN  3  0  953 


CLEWK  OK  THE  APPELLATE  COUITr 

At  The  October  Term,   A.   D.  .    1952    ^^0""™  district  of  iu.iNOi« 


Term  No.    52-0-10. 


MARY  KERETIAN, 

Plaintiff -Appellee, 


vs. 


ARMENAG.-AS?.DOURIAN  and 
GUILNAZ  ASADOURIaN, 

Defendants -Appellants. 


Agenda  No.    19. 


Appeal  from  the 
City  Court 
of  the  City 
of  East  St. 
Louis,   St,    Clair 
County,   Illinois 


<tJ> 
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HARDENS,     P.     J. 

Plaintiff,     a    woman    eighty    years    of   age. 
brought    an    action    in    the    City    Court    of    East    St.     Louis 
for    personal    injuries    suffered    while    a    social    guest 
on    the    premises    of    the    defendants.       After    all    the 
evidence    was    in    and    the    defendants    had    moved    for 
a    directed    verdict,     plaintiffs    complaint    was    amend- 
ed   to    charge    wilful    and    wanton    conduct    rather    than 
negligence    on    the    part    of    the    defendants.       The    jury 
returned    a    verdict    in    plaintiffs    favor    and    assessed 
her    damages    in    the    amount    of    $800.00.        The    usual 
post    verdict    motions    were    made    and    denied,     and 
judgment    was    entered    on    the    verdict.       The    defend- 


ants   introduced    no    eviden 


ce    and    contend    on    this    appeal 


that    the    trial    court    erred    in    denying    their    motions   for 
a    directed    verdict    and    for    judgment    n.o.v.        The    issue 
presented    on    this    appeal    is    whether    the    evidence    view- 
ed    in    its    aspects    most    favorable    to    the    plaintiff    is 


sufficient    to    sustain    ♦he    allegations     cf    wilful    and 
wanton    misccnduct    on    th-.    part    of    the    defendants. 

The    evidence    established    that    the 
defendants     invited    the    plaintiff    t.     their    second- 
floor    apartment      .n    New    Year's    Day,      1950,     for    a 
purely     social    occasion.        Though    she    had    visited 
the    defendantr'    h^m^    en    two    prior    occasi'ns,     she 
was    unfamiliar    with    *^he     room    arrangement.        About 
7-CO    p.m.,     after    ha/ing    dinner    in    the    kitchen,     the 
plaintiff    got    up    f  i  ;>  a     the    table    and    said    she    was 
gi.ing    t^.;    the    bathrojini  She    testified    that    she    did 

not    know    ita    location,     having    never    had    occasion   to 
use    it    previusly  The    defendants    t.ld    plaintiff 

that    the    bathrocm    was     in    the    hallway    but    gave    no 
specific    directi':ns     or    further    assistance.        The 
evidence    further    showed    that    the    hallway    was    illumi- 
nated   only    by    the    light    in    the    kitchen    and    that    the 
bathroom    door    was    at    the     end    of    the    hall    opposite 
a    similar    doorway    leading    downstairs.        The     plain- 
tiff   cpened    the    latter    door,     stepped    in    and    fell    down 
a    flight    of    stairs    causing    injuries    which    were    not 
disputed. 

The    wilful    and    wanton    conduct    charged 
in    the    amended    complaint    is    that    the    defendant    fail- 
ed   to    warn    the    plaintiff    of    the    arrangement    of    the 
closed    doors    in    the    unlighted    hallway,     well    know- 
ing      f    the     dangerous    condition    and    the    probability 
of    injury    to    one    unfamiliar    with    the    prennises. 

It    has    been    established    under    our    law 


that    a    social    guest    in    a    home    is    classified    as    a 
"licensee"    and    thus    places    his    host    under    the    duty 
to    refrain    from    wilful    and    affirmative    acts    in- 
jurious   to    him.       BIGGS    v.     BEAR,     320    111.     A  pp.     598. 
The    plaintiff    acknowledged    this    to    be    the    law    as    to 
social    guests    and    amended    her    complaint    in    accord- 
ance   therewith    during    the     course     of    the    trial    by    re- 
placing   the    allegation    of    negligence     with    the     charge 
of    wilful    and    wanton    inisconduct. 

While    thj    phrase,     "wilful    and    wanton"    is 
subject    to    fvequjnt    definition,     it    nonetheless    remains 
a    highly    elusive    and    inexact    concept    of    law.       The 
Supreme    Court    of    Illinois,     in    Bartolucci    v.     Falleti , 
382    111.     168,     made    the    following    comments    about    the 
meaning    of    the    phrase: 

"111    will    is    not    a    necessary    element 
of    a    wanton    act...  An    intentional    dis- 
regard   of    a    known    duty    necessary    to 
the    safety    of    the    person    or    property 
of    another,     and    an    entire    absence    of 
care    for    the    life,     person    or    property 
of    others    such    as    exhibits    a    conscious 
indifference    to    consequences    makes    a 
case    of    constructive    or    legal    wilfull- 
ness.       Streeter    v.     Humrichouse,     357 
Til.     2  3  4T"^^ 

It    is    clear    that    the    defendants'    status    as    gratuitous 

and    solicitous    hosts    militates    against    any    conclusion 

that    they    intentionally     disregarded    a    known    duty 

necessary    to    the    safety    of    the    plaintiff    or    that    they   were 

consciously    indifferent    to    consequences.        While    their 

directions    were    inexact    and    they    may    not    have    acted 

as    reasonable    persons    under    the    circumstances,     such 

conclusion    does    not    establish    a    breach    of    the    duty 


created    by    the    purely    social    relatinship  a 

"cnscitius    indifference    to    consequences"     rests 
upon    a    knowledge    of    i.'acts    that    w     u  1  i    l2-ad    .  ne    to 
anticipate    the     consequences     of    his    actin    or    in- 
action.       We    do    not    find    proof    of    such    knowledge 
ov.    the    part        f    the    defendants     in    the     instant    case 
It    was    not    established    that    the    plaintiff    inquired 
as    to    the    locJitior.    rf    the    bathroom    nor    was     it    shown 
that    the    defendants    "r,  new    that    plaintiff    was    un- 
familiar   with    its    location.        The    plaintiff    testified 
that    she    had    not    had    occasion    to    use    the    bathroom 
on    her    tw       previous    visits    and    that    she    did    not 
know    its    location,     but    it    is    not    a    necessary     or 
legitimate    inference    frc  m    such    testimony    that 
defendants    were    aware    of    such    situation.        Nor    was 
there    evidence    that    plaintiff    did    net    know    the    loca- 
tion   of    the    stairway    deer.        The    record    is    silent 
as    to    whether    these    stairs    were    used    to    reach    the 
defendants'     second-floor    apartnnent. 

Considering    the    testimcny    as    a    whole, 
we    do    not    feel    that    the    evidence    viewed    most    strongly 
in    plaintiff's    favor    has    established    a    cause    of    action 
under    the    law    governing    these    cases    and    we    there- 
fore   held    that    the    trial    court    erred    in    failing    to 
direct    a    verdict    for    the    defendants    at    the    close    of 
the    evidence    and    in    denying    their    motion    for    judg- 
ment   notwithstanding    the    verdict. 

Judgnnent    reversed. 
Culbertson,     J.     and    Scheineman,     J.     concur. 
Publish    abstract    only. 
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APPELLATE  COURT 
STATE  OF  ILLINOIS 
FOURTH  DISTRICT 

At  The  October    Term,    A.    D.    1952 


/ 


Term  No.    52-0-13.  Agenda  N,..   6. 

/'  Modified    Op.ni^n 
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IN  THE  MATTER  OF  THE  PETITION  OF 
COMMON  SCHOOL  DISTRICT  NO.   191 
TO  ANNEX  TO  COMMUNITY  UNIT 
SCHOOL  DISTRICT  NO.    187, 

JOE  QUEVREAUX  et  al.  , 

Petitioners-Appellees, 


JAMES  UPCHURCH,    LEO  SAUGET, 
EARL  MISCHKE,    CORNELIUS 
CHAUDET  and  FRANK  H.KAZILEK, 
Objectors-Appellants, 

and 

COMMUNITY  UNIT  SCHOOL  DISTRICT 
NO.    187,    ST.    CLAIR  COUNTY, 
ILLINOIS, 

Intervener -Appellant. 


Appeal  from 

the  Circuit 

Court  of 
St.   Clair  County, 
Illinois. 


mm 
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B  ARDENS,     P.     J. 

This    appeal    involves    a     school 
district    annexation    proceeding    under    provisions 
of    Sections     8-6    and    8-7    of    the     school    code.     111. 
Rev.     Stat..      1949,     Chapter     122.     par.     8-6    and 
8-?.        These    tv.o    sections     were     repealed    by    the 
legislature     in     1951,     the     repeal    to    be    effective 
July     1  ,      1952. 

Proceedings    were    instituted    by    the 
filing    in    the     county    court    of    a    petition    purport- 
ing   to    bear    the     signatures     of    at    least    two-thirds 
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of    the    legal    vcters    of    school    district    number 
191.     a    common    school    district,     asking    annex- 
ation   to    school    district    number     187,     and    ad- 
joining   community    unit    school    district.    Notice 
was    given    and    hearing    had    in    county    court    and 
the     county     court,     on    February     5,      1951,     enter- 
ed   an    order    finding    the    petition    did    not    con- 
tain   the     signatures    of    two-thirds    cf    the    legal 
voters    of  the    district    and    ordered    the    petition 
be     denied.        Appeal    was    taken    to    the     circuit 
court    and    the     circuit    court    of    St.     Clair    County 
on    May    5,      1952,     entered    an    order    reversing 
the    decision    of    the     county    court    and    ordering 
that    the    petition    of    comnncn    school    district 
number     191     be    granted    and    allowed.        The 
objectors    filed    appeal    fronn    this    decision    and 
contend    in    this     court    that    the     circuit    court    ex- 
ceeded   its    jurisdiction    and    passed    upon    matters 
that    had    not    been    passed    upon    by    the     county 
court    in    ordering    the    allowance    of    the    prayer    of 
the    petition    for    annexation.        Appellees    contend 
that    the     statute    makes    the     leciFion    of    the     circuit 
court    final    and    n>,     appeal    lies    therefrom    and 
that    therefore     ov.  r     court    has     no    jurisdiction. 

We     think    the     contentions     can    be 
dispcsed     of    quite     readily     under    the     authority 
of    the     People,     ex    rel    Dolan    vs.     Dusher,     411     111. 
535;    Board    of    Education    vs.     Nickle,     410    111.     98; 
and    the    very     recent    case     of    Dolan    vs.     Whitney, 
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413    111.      274.        In    the     last    cited    case    the     c     u  r  t 
had    under    c^nsi deration    the     identical    sections 
involved    in    this    case    and    held    that    in    as     much 
as    these    tw,      secti-'ins    •)£    the     school. cede     were 
repealed    as    of    July     I,      i'552,     all    pending    actions 
under    the     sections    abate     since    no     saving    clause 
was    prcivided.        In    as     much    as    the    lower    c^urt 
in    the    case    at    bar    had,     in    the    final    order,     gone 
beyond    the     authority     of    the     statute,     the    appeal 
in    this    case    was    prcperly    taken    from    the    entire 
order.        The     whole     case     inv..  Ived    a    pending    pro- 
cedure    on    appeal    tr     this    court    at    the    time    these 
sections     of    the    act    becanne     repealed    and    therefore 
each    and    every     order    heret.-fjre     entered    in    the 
case    is    a    n;_illity. 

For    the     reasons    assigned    the    appeal 
is    dismissed. 

Appeal    dismissed. 
Culbertsn,     J.   ,     and    Scheineman,     J.   ,     concur. 
Publish    abstract    only. 
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IN  THE  MATTER  OF  THE  PETITION  OF 
COMMON  SCHOOL  DISTRICT  NC.   191 
TO  ANNEX  TO  COMMUNITY  UMT 
SCHOOL  DISTRICT  NO.    187, 

/ 
JOE  QUEVREAUX  et  al.  , 

Petitioners -Appellses , 


/ 


JAMES  UPCKURCH,    LEO  SAUGET, 
EARL  MISCHKE,    CORNELIUS 
CHAUDET  and  FRAN!-.  H.  KAZILEF  , 
Objectors -Appellants , 


and 


/ 


:OMMUNITY  UNIT  SCHOOL  DISTRICT 
NO.    18^,    ST.    CLAIR  COUNTY, 
ILLINOIS, 

Intervenor -Appellant. 


/k>' 


j-ff  ^ 


Appeal  from 
the  Circuit 
Court  of 
St.    Clair  County, 
Illinois. 


BARDENS.P.J.  \ 

This    appeal    involves    a     school 
district    annexation    proceeding    under    provisions 
of    Sections     8-6    and    8-7    of    the     school    code,     111. 
Rev.     Stat.,      1949,     Chapter     122,     par.     8-6    and 
8-7,        These    two    sections     wsre     repealed    by    the 
legislature    in    1951,     the     repeal    to    be    effective 
July     1 ,      1952. 

Proceedings    were     instituted    by    the 
filing    in    the     county    court    of    a    petition    purport- 
ing   to    bear    the     signatures     of    at    least    two-thirds 
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of    the    legal    vcters    of    school    district    number 
191.     a    common    school    district,     asking    annex- 
ation   to    school    district    nunnber     187,     and    ad- 
joining   community    unit    school    district.    Notice 
was    given    and    hearing    had    in    county    court    and 
the    county    court,     on    February    5,      1951,     enter- 
ed   an    order    finding    the    petition    did    not    con- 
tain   the     signatures     of    two-thirds    of    the    legal 
voters     of  the    district    and    ordered    the    petition 
be    denied.        Appeal    was    taken    to    the     circuit 
court    and    the    circuit    court    of    St,     Clair    County 
on    May    5,      1952,     entered    an    order    reversing 
the    decision    of    the     county    court    and    ordering 
that    the    petition     >i    common    school    district 
number     191     be    granted    and    allowed.        The 
objectors    filed    appeal    from    this    decision    and 
contend    in    this     court    that    the    circuit    court    ex- 
ceeded   its    jurisdiction    and    passed    upon    matters 
that    had    not    been    passed    upon    by    the     county 
court    in    ordering    the    allowance     of    the    prayer    of 
the    petition    for    annexation.        Appellees    contend 
that    the     statute    makes    the    decision    of    the    circuit 
court    final    and    nc    appeal    lies    therefrom    and 
that    therefore     our    court    has    no    jurisdiction. 

We    think    the     contentions     can    be 
disposed    of    quite     readily     under    the    authority 
of    the     People,     ex    rel    Dolan    vs.     Dusher,     4il     111. 
535;    Board    of    Education    vs.     Nickle,     410    111.     93; 
and    the    very    recent    case    of    Dolan    vs.     Whitney, 
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413    111.      274.        In    the    last    cited    case    the    court 

had    under    consideration    the    identical    sections 

involved    in    this     case    and    held    that    in    as     nnuch 

as    these    two    sections    cf    the     school    c'-de     were 

repealed    as     of    July     1,      1952,     all    pending    actions 

under    the     secti;>ns    abate     since    no     saving    clause 

was    provided.       In    as    much    as    the    lower    court 

in    the    case    at    bar    had,     in    the    final    order,     gone 

beyond    the    authority    of    the     statute,     the    appeal 

in    this     case     was    properly    taken    from    the    entire 

o  r  d  e  r  i  and,     thprpf-re,     the    whole     case     involved 

a    pending    procedure     on    appeal    to    this     court    at 

the    time    these     sections    of    the    act    became 

r  e  p  e  a  1  e  d)\  ~jl\MJ-f<r\J-     JU/-t.^    ""^'"'^   Laj-*^^  o-u.:.^_     lUjM<ry^trxju    ^'-^^^-^Uj^ 

For    the     reasons    assigned    the    appeal 
is    disn^issed. 

Appeal    dismissed. 

Culbertson,     J.,     and    Scheineman,     J.,     concur. 
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MADGE  TEAGUE, 
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TED  HAZELWOOD, 

Defendant- Appellee. 


Appeal  from  the 
Circuit  Court 
of  Johnson    County, 
Illinois, 


. «      (._.-• 
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HARDENS,     P.     J. 

Plaintiff,     a    pedestrian,     brought    an 
action    for    personal    injuries    in    the     Circuit 
Court    of    Johnson    County    based    on    the    alleged 
negligence    and    wilful    and    wanton    misconduct    of 
the    defendant    in    the    operation    of    a    truck    on    the 
public     square    in    the    City    of    Vienna.        A    jury 
found    the    issues    for    the    defendant    and    in    answer 
to    a    special    interrogatory    found    that    the    plain- 
tiff   had    been    guilty    of    contributory    negligence. 
Plaintiff's    motion    for    a    new    trial    was    denied    and 
she    prosecutes    this    appeal    solely    on    the    ground 
that    the    court    erred    in    giving    the   jury    mislead- 
ing   and    erroneous    instructions    on    the    defendant's 


behalf. 


/ 


The    evidence    establishes    that    the 
incident    in    question    occurred    on    the    east 
side    of    the    courthouse    square    as    the    defend- 
ant   proceeded    north    around    the    square.      Plain- 
tiff   had    parked    her    car    in    a    parking    stall    at 
the    curb    nearest    the    courthouse    on    the    east 
side    of    the    square    and    had    crossed    the    street 
to    pay    a    bill.       As    she    attempted    to    recross    the 
street    to    her    car,     the    accident    occurred.      Plain- 
tiff   and    her    15    year    old    son    testified    that    she 
was    struck    when    she    had    reached    a    point    just 
north    of    the    rear    of    her    car;    defendant    testified 
plaintiff    stepped    out    from    between    two    parked 
cars    on    the    east    side    of    the    street,     across    the 
street    from    where    her    car    was    parked.       Plain- 
tiff   further    testified    that    she    first    saw    the    truck 
moving    east    on    the    street    which    is    on    the     south 
side    of    the    public     square    at    a    speed    estimated 
to    be     35    to    40    miles    an    hour;    her     son    testified 
he     saw    the    truck    proceeding    on    the    west    side    of 
the     square    at    a    speed    of    40    miles    per    hour,     which 
speed    it    maintained    around    the    square    to    the 
point    of    impact.        This    testimony,     as    v/ell    as    all 
other    testimony     on    the    material    issues    was    in 
conflict    with    the    testimony    of    the    defendant    who 
was    the    sole    witness     on    his    own    behalf. 

Eleven    instructions    were    given    on 
behalf    of    the    plaintiff.     The    defendant    tendered  23 
instructions    all    of    which    were    given    by    the    court. 


Instruction    number    3    emphasizes    that    contribu- 
tory   wilful    and    wanton    negligence     will    bar     re- 
covery   even    if    the     defendant    is    guilty    of    wilful 
and    wanton    negligence.       Instruction    number    15 
is    to    the     same    effect    except    it    covers     ordinary 
negligence.        Instruction    number     \Z    pronounces 
that    the     statute    provides    that    a    pedestrian 
crossing    at    a    point    other    than    a    marked    cross- 
walk   must    yield    the     right    of    way    tc     vehicles    and 
calls    attention    to    the    claim    of    defendant    that    the 
plaintiff    was     crc;ssing    other    than    at    a    crosswalk 
and    that    the    jury    cculd    find    her    guilty    of    con- 
tributory    negligence.        Number    6    tells    the    jury 
that    if    plaintiff    was    crossing    other    than    at    a 
marked    crosswalk    and    in    doing    sj    was    guilty    of 
wilful    and    wanton    conduct    and    that    it    was    the 
proximate    cause    of    the    accident,     she     can    not 
recover    under    count    two.        Number    9    is    the     same 
as    6    except    applied    to    ordinary    negligence    under 
count    one.        Number     18    states    that    the    defendant 
has    a    right    tc     assume    that    the    plaintiff    as    a 
pedestrian    upon    the    highway    would    obey    the 
Motor     Vehicle    laws.        Instructirn    number    4    calls 
attention    to    the    defendant's     claim    that    the    plain- 
tiff   stepped    from    between    two    parked    vehicles 
into    the    path    of    the    defendant's    truck.        Number 
16    ccncerns    the     rule     regarding    sudden    emergency 
and    speaks    of    the    evidence    that    plaintiff    "suddenly 
walked    from    between    two    parked    vehicles 
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into    the    path    of    the    defendant's    truck." 
Number    20    again    dwells    on    the    evidence    that 
plaintiff    suddenly    and    unexpectedly    walked 
from    between    parked    cars    in    front    of    the 
defendant's    approaching    vehicle.        Instruction 
13    dwells    on    the    duty    of    pedestrians    using    the 
street    to    keep    a    look    out    tc     ascertain,     observe, 
and    make     reasonable    and    prudent    effort    to    avoid 
collision.        Number     14    states    the     duty     of    the 
plaintiff    generally    tc     use    reasonable    care    to 
avoid    injury.        Number     19    states    the     duty    of    the 
plaintiff    in    crossing    a     street    to    look    out    for 
vehicles    that    might    be    using    the     street.        The 
defendant    submitted    one     special    interrogatory 
and    it    was    on    the    question    of    plaintiff's     con- 
tributory   negligence. 

A    review    of    these    instructions    as 
above    pointed    out    shows    that    twelve     ni    the    twenty 
three    instructions    directed    the    attention    of    the 
jury    to    the    question    of    plaintiff's     contributory 
negligence.      We    find    also    that    tv/elve     of    the 
twenty-three     instructions    ended    up    with    phrase- 
ology   to    the     effect    that    defendant    v:^.  s     net    guilty 
or    that    plaintiff    c     uld    not    recover.        Instruction 
number    2    was    improper    in    that    it    singled    out    the 
question    of    personal    injury    and    told    the    jury    that 
evidence     .»f    plaintiff's    injury    did    not    of    itself 
entitle    plaintiff    to     recover.        Instruction    number 
17    is    argumentative    in    that    it    tells    the    jury 
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that    the    driver    of    a    motor    vehicle    is    not    an 
ensurer    of    the     safety    of    pedestrians    and 
that    "all    that    is    required"    is    the    exercise    of 
ordinary    care. 

As     stated    previously,     the     evidence 
was    highly    ccnflicting    and    irreconcilable.        The 
undue    prominence    given    to    instructions    on    con- 
tributory   negligence    and    the    excessive    repetit- 
ion   of    phrases     such    as     "not    guilty"    a  n  d  '^p  1  a  i  n  t  i  f  f 
cannot    recover"     constitute     reversible    error, 
Lannbert    vs.     Senne    Funeral    Heme,     343    111.     App. 
136.     144;     98    N.     E.     (2d)    519,     523;    Baker    vs. 
Thompson,     337    111.     App.     327,     334;    85    N.     E.    (2d) 
924,     927;     Chism    vs.     Decatur    Newspapers,     Inc., 
340    111.     App.     42,     48;    91     N.     E.     (2d)     114,      117. 
The    case    is     close    on    the    evidence    and    that    dis- 
tinguishes    it    from    Loucks    vs.     Pierce,     341     111, 
App.     253;    93    N.     E.     (2d)    372. 

We    alsc:    are        f    the    opinion    that 
defendant    was    not    justif  ied    in    burdening    the 
ccurt    with    this    many    instructions    in    a    case 
where    the    issues    were    relatively    sinnple    and 
which    only     required    one    day    for    the    trial. 

For    these     reasons    the    judgment    of 
the    lower    court    is     reversed    and    the    cause     is 
remanded    for    a    new    trial. 

Reversed    and    remanded. 
Culbertson    &    Scheineman,     J.     J.     concur. 
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ROBERT  W.   HALL, 

Plaintiff-Appellee , 


MRS.    JAMES  FLAVIN, 

Defendant- Appellant, 


Appeal  from 
Circuit  Court  of 
Madiscn  County, 
Illinois. 


HARDENS,     P.     J. 

Plaintiff    brought    this    action    to    re- 
cover   for    damage    to    his    autc-mobile     result- 
ing   from    a    collision    with    a    suburban    Carry- 
all   owned    and    ti  riven    by    the     defendant,     there 
being    no    personal    injuries     involved    in    the 
case.        Trial    was    before    a    jury    which     return- 
ed   a    verdict    in    plaintiff's    favor    for    the     sum 
of    $670.17.        The     court     required    a    remittitur 
which    was    filed    and    judgment    was     rendered 
for        $527.52,      representing    the    actual    repair 
bill    on    plaintiff's     car.        Defendant    has    argued 
that    the    verdict    is    against    the     manifest    weight 
of    the     evidence    and    that    there     was     error    in    the 
giving    of    two    instructions.        Thus     it    will    be 
necessary    for    us    to    review    the    evidence. 
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The    accident    occurred    on    September     5, 
1950,     at    approximately    five     ?.     M.        Plaintiff 
was    drivinc;    his    car    in    a    northerly     iirecticn 
on    a     road    known    as    the     Wood    River  —  Beth  alto 
road.        This     road    leaves    Illinois    State    Highway 
No.      159    and    runs    east    and    west    for    some    time 
and    then    curves    tt     the    north.        The     r«ad    is    a 
paved,     two -lane,     concrete    highway.        In    leav- 
ing   State    Route     159    and    after    turning    tc     the 
north,     there     is    a    hili,     andipcn    reaching    the 
top    of    this    hill,     the     road    proceeds     in    a    north- 
erly   direction    for     some     distance    to    an    inter- 
section   with    an    ciled    road    where    the     collision 
in    question    occurred.        At    this    point    the     read 
is    not    within    any    city    limits,     but    there     is    a 
suburban    subdivision    served    by    it. 

Plaintiff's    testimony    was    that    as    he     drove 
along    the     roacl    in    question,     after        reaching    the 
top    of    the    hill,     he    noticed    in    fr-^nt    of    him    ab'^ut 
one-quarter    of    a    mile    ahead    of    him    a    Fori,     and 
seme    distance    ahead    of    the    Ford    was    the    car 
driven    by    the     defendant;    that    these    cars     were 
g-jing    approximately     twenty-five    miles    per    hour 
and    plaintiff    was     overtaking    them;    that    when 
plaintiff    was    abut     100    feet    from    the    intersection 
of    the     oiled    road,     he    pulled    out    to    pass    the    Ford 
and    increased    his     speed;    as    he    pulled    across    the 
black    line    he    sounded    his    horn    and    that    he     saw 
no    signal    for    a   left    turn    being    given    by    the    defend 


ant    although    he    was     in    position    to    see     one; 
that    when    plaintiff's    car    \xas    alongside    the 
defendant's    car,     defendant    pulled    to    the 
left    to    make    a    left    turn    intr     the    intersecting 
road    and    thus    caused    the     collision    between 
the     cars,     plaintiff's     right    front    fender    collid- 
ing   with    the    left    rear    fender    and    left    doer    of 
the    defendant's     car;     at    this    time    the    plaintiff 
was    traveling    frcnn    sixty    t.      seventy    miles    per 
hour;    there    was    a    car    coming    from    the     opposite 
directioin    which  was    not    involved    in    the    accident. 
Plaintiff    testified    that    at    the    time    the    two    cars 
collided    the    two    front    wheels     of    the    defendant's 
car    had    crossed    the    centerline    and    were     in    the 
left    hand    lane.        After    the     c^^llision    the     defend- 
ant's    car    came    to    a     stop    v.'ith    tne    left     rear 
wheel    across    the     center    line,     with    the    fr^nt 
wheels    back    to    the     right    or    east    side    of    the     road. 
Plaintiff's     car    went    d-;wn    the     left    shoulier, 
striking     some    mail    boxes,     and    stopped    abut 
seventy    feet    northwest    of    the    impact. 

On    behalf    of    the    defendant    there    were 
three     witnesses,     including    the    defendant.        The 
defendant    testified    that    she    was    driving    the 
suburban    Carryall    and    was    delivering    newspapers 
on    a    suburban    delivery    route    and    that    the    witness 
Pauline     Wadlow    was     riding    with    her.        Defendant 
was    intending    ti      turn    into    the     oiled    road    hereto- 
fore   mentioned    for    the    purpose    of    delivering 
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papers    in    the     suburban    subdivision.        She 
stated    that    when    about     300    feet    south    of    the 
intersection    she    tc'k    her    foot    off    the    accelera- 
tor   and    cjasted    to    a    gradual    stop.        S,h  e    observ* 
ed    in    her     rear    view    nnirror    the     Ford    car    fllow- 
ing    her    and    when    about     150    to    200    feet    from    the 
intersection,     put    out    her    hand    to    signify    her 
intention    to    make    a    left    turn;    that    her    car    came 
to    a    full    stop    or    at    least    wss    gring    very    slowly 
and    that    the     car    immediately    behind    her    came 
to    a    stp    eight    or    ten    feet    from    her    car;     that 
she    saw    the    car    appr     aching    frcm    the     opposite 
direction    ant    intended    tv    wait    for    that    car    to 
pass    before    proceeding    with    her    left    turn    and 
that    while    waiting    for    that    car,     the     car     .f    the 
plaintiff    came    up    and    strucK    her    and    then    went 
left,     knocking    down    nine     or    ten    mail    boxes     stand- 
ing   on    the    northwest    corner    of    the    intersection. 
She     said    she    heard    no    signal    and    did    not    see 
plaintiff's    car    prior    to    the     collision. 

Mrs.      Wadlow,     the    passenger    in    the    defend- 
ant's    car,     in    nnany     respects    corroborated    the 
defendant's    testimony,     except    as    to    certain 
details    of    speed    and    distances    and    except    also 
that    she     saw    two    cars    parked    behind    the     defend- 
ant's   car    and    that    she    observed    plaintiff's     car 
coming    around    the    other    tw..^. 

The    third    witness    for    the    defendant, 
Jessie    J.     Lord,     lived    in    the     suburban    subdivision 


and    was     on    his    way     tn    his    mail    "dtx    at    the 
intersection    and    witnessed    the     collisicin.        He 
testified    that    the    defendant    had    her    hand    out 
signaling    a    left    turn    and    that    he    noticed    two 
parked    cars    behind    her    and    that    he     saw    the 
plaintiff,     whose     speed    he    estimated    at    frm 
sixty    t:^    eighty    miles    per    h'_^ur,     strike    the 
side     of    the     defendant's     car    and    knock    down 
the    mail    bxes    and    ccme    to     rest    in    a    hollow 
ab-ut     150    feet    from    the    point    of    impact.        This 
witness    believed    the    defendant    was     standing 
still,     but    said    that     she    had    turned    her    wheels 
to    the    left    to    nnake    a    turn    and    if    n^:;ving    at    all 
was    just    barely    mcTving. 

After    the    accident,     all    three     of    defend- 
ant's    witnesses    testified    to    a    conversation    in 
which    plaintiff    stated    that    he    did    nt    see 
defendant's    hand    signal    for    a    left    turn    until 
it    was    too    late    and    that    he    was     going    too>    fast. 
The    plaintiff    did    not    remember    the     conversation 
set    forth    but    stated    he    did    remember    defendant 
saying    that    she     "didn't    know    where    the     dickens 
plaintiff    came    fr;m." 

From    a     review    of    the    testimony    it    is    very 
apparent    that    there    was    highly    conflicting    evi- 
dence   about    the    exact    details    prior    to    the 
time     of    theaccident.        The     defendant    strenuously 
insists    that    the    verdict    of    the    jury    in     plaintiff's 


favor    is    against    the    clear    manifest    weight    of 
the    evidence    and   p'^ints    '•■  ut    that    the     plaintiff 
was    his     i^nly    witness     in    the    case,     whereas 
the     defendant's    testimony    was     c.jrr-b->  rated 
at    least    in    part    by    ether    witnesses.        In    our 
cipinijn    this    is    not    the     c.ntr  cling    factor    in 
determining    the    v/ eight    of    evidence,     although 
it    is    a    matter    that    should    be     given    c^nsidera- 
tic^in.        Where    the    evidence    that    is     c     nflictinp 
pertains    particularly    tc     some     c     ndition    which 
is     observable    by    a    number        f    witnesses     without 
the     intervention    of    emotions,     the     upper    C'^urts 
have    frequently    reversed    cases     :n    the     gr:unds 
c. f    verdicts    being    against    the    manifest    weight    of 
the    evidence.        P.  ^bertson    v.     Louisville     N.     F.     Co., 
327    111.     App.     44,     63    N.     E.       {2d)    608;      Bell    et    al. 
V.     Illin     is     Farm    Supply    Co.     et    ai.,     334    111.     A  pp. 
216,     78     N.     £.     (2  1)     838.        Vvhen,     as    in    this    case, 
the    matters    and    things    bein^;    testified    t:;    all 
happened    within    a    time     interval    lasting    a    few 
sec'.nds    at    the    nri".  st,     the    weight     of    the    evidence 
is    peculiarly    within    the     pr-vince        f    the    jury    and 
the    verdict    shjuldnot    be     set    aside     on    that    grouni 
especially    where    the    verdict    has     received    the 
appr;val    and    cnfirmation    of    the     trial    ccurt    wh:j 
had    the     same     opportunity    to    hear    and     observe    the 
witnesses    as    the    jury    did.        The    jury    in    this     case 
evidently    believed    the    plaintiff's    testimony    was 
entitled    to    mere    weight    than    the    defendant's    and 


under    the     circumstances     we    can    not    say    that 
the    verdict    was    against    the     clear    manifest 
weight     oftheevidence. 

V/e    are    thus     confronted    with    a    situation 
very    similar    to    the    case        i    Hestand    v.     Clark, 
345    III.     App.     4  80,      103    N.     E.     (2)    652,     where 
the     evidence     shows    that    both    parties    are    guilty 
of    some    violation    of    a     statute.        We    pointad    out 
in    that    case    that    under    these    circumstances    the 
legislature    has    put    a    heavier    burden    upon    the 
person    nnaking    the    turn    than    upon    the     cne    r^ass- 
ing,     even    though    the    passing    was     ccmmenced 
within     100    feet    of    an    intersection    and    we     held 
that    the    question    of    proximate    cause    under    these 
circumstances    was    for    the    trier    of    facts.        Incur 
opinion,     the     same     reasoning    applies    to    the    facts 
in    this     case 

The     other    assignments     of    error    which 
were    argued    relate    to    two    instructions     given    on 
behalf    of    the    plaintiff,     both    of    which    referred    to 
negligence    alleged    or    charged    "in    the     complaint." 
The     issues     in    this     case     were     sinnple    and    we    feel 
that    after    the    jury    had    been    selected    and    heard 
the    testimony    and    argunnents    of    counsel    that    they 
could    not    possibly    have    been    mislead    about    what 
negligence    was     charged    in    the      jcomplaint    and    we 
adhere    to    our    holding    in    this     respect    set    out    in 
Bertrand    v.     Adams,      34  4    111.     App.      559,      565. 

The    last    contention    oertains    to    an    instruct- 


ion    given    on    behalf    -f    the    plaintiff,     the 
defendant    maintaining     that    the     instruction 
did    not    set    up    the    proper    staniiard    of 
damages    where     the    only    claim    is     one    for 
property     damage    and    not    for    personal    in- 
jury.       In    as    much    as    the    final    judgnnent 
rendered    was    f?r    the        exact    amount    paido  ut 
by    plaintiff    for    repairs    t.    his     car    and    there 
was    no    conflicting    evidence     regarding    the 
amount    of    damages     in    this     res;:ect,     v.'e    fail   to 
see    hrw    the     defendant    could    have    been    preju- 
diced   by    this    particular    instruct  in    and    find 
no    reversible     err.r     in    the    ^^^^^^6    '^^    the     same 

For    the     reasons     indicated,     the    judg- 
ment   of    the    lower    ccurt    will    be    affirmed. 

Judgment    affirmed. 

Culberts^n,     J.,     and    Scheineman,     J.,     concur. 


Publish    abstract    only 


JAN  3  0  1953 


APPELLATE  COURT  yp        ^  - 

STATE  OF  ILLINOIS  '(^o-iM::^ ^ W/cU&^ft::'^ 

FOURTH  DISTRICT 


OLENK  or  THE  APTCLLATK  COUm' 
FOURTH  DISTRICT  O-    LUNOIS 


At  The  October  Term,   A.D.    1952 


Term  N    .    52-0-29. 


Agenda  Nc.    1 5. 


WILLIAM  JONES, 

Plaintiff- Appellant, 


MAURA  PHILLIPS, 

Defendant -Appellee . 


B  ARDENS,     P  .     J 


Appeal  from 
the  Circuit  Court 
of  Madison    County, 
Illinois. 


34 


€k 


Plaintiff's    personal    injury    action 
alleging    wilful    and    wanton       n^isco.  nduct    by 
defendant    in    driving    a    truck    in    which    plaintiff 
was    a     "guest"     resulted    in    a    jury    verdict    in    the 
sum.    of    $7,500.00.        Defendant's     motion    for 
judgment    n.o.v.     was    thereupon    granted.       Plain- 
tiff   appeals    from    this     order    of    the     Circuit 
Court    of    Madison    County    and    the     companion    order 
granting     defendant's    motion    for    a    new    trial    in   the 
event    the    prior    order    is     reversed    on    appeal. 

On    the    nn  :  rni  ng    of    Decennber    22,      1950, 
plaintiff    and    defendant    tog. ether    with    three    fellow- 


employees     were     riding    in    defendant's    truck 
which    had    an    enclosed    body    like    a     station 
wagon    on    their    way    to    work    at    Wood    Rivar, 
Illinois.        Defendant    picked    up    plaintiff    and 
another    passenger    in    Litchfield    at    6:30    A.M. 
and    the     other    two    men    along    the     route.      Abc.ut 
2    miles     south    of    Hamel,     on    U.     S.     Route    66, 
the    defendant    overtook    and    passed    in    success- 
ian    a    station    wa^on    and    a    Mercury     which    were 
traveling    about    73    feet    apart.        Approaching 
these     vehicles    fr^m    the     opposite    direction    was 
alarge    truck    about     300    feet    away    frcm    the 
Mercury.        As    the    defendant    began    turning    in 
from    the    passing    lane    his    truck    began    to    slide 
and    ended    up    in    a    deep    ditch    on    the     right    side 
of    the     road    causing    injuries    tc     plaintiff    that    are 
not    disputed.        Plaintiff's    allegation    of    wilful 
and    wanton     nnisccnduct    is    based    principally    on 
the     contention    that    the     defendant    drove    at    an    ex- 
cessive    speed    in    view    of    the     slippery    and    danger- 
ous   condition    of    the    highway.        Under    settled 
principles    of    law    we     must    consider    plaintiff's 
evidence    and    re  a.  s  enable    inferences    leading    there- 
fr<_m    in    support    of    such    allegation    of    wilful    and 
wanton    misconduct    as    true    and    examine    the    record 
tc     determine     whether    under    such    assumption    there 
is    evidence    to    support    the    cause       f    action. 

With    respect    to    the    normal    condition 
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of    U.     S.     Route    66,     plaintiff's    evidence    was 
that    it    was    a    win  dins;,     black-top    rad    22    feet 
wide,     badly    chopped    up    and    rutted.        The 
accident    occurred,     however,     where    the    highway 
is     straight    f--r    apprjximately     three-quarters 
cf    a    mile.        The    highway    was    variously     describ- 
ed   by    plaintiff's    witnesses,     his     cc-passengers 
and    the     drivers    cf    the     stati  ;  ■  n    wagon    and    Mercury, 
as     "very    icy,"     "covered    with    frozen    frost,"    "very 
frosty    and    slippery,"      'slick    with    frozen    f  r .  s  t  ,  " 
and    "glazed,     frost    or     ice."       The     witnesses    were 
in    accord    that    this     ccnditi ..  n    existed    for    virtually 
the    entire     r.  ute    that    morning    or    at    least    along 
the    entire     six    mile     stretch    of    black -to  i-     that    was 
travelled    before    the     accident    occurred.        Cne     of 
plaintiff's     co -employees     renriarked    to    the     defend- 
ant   that    the    highway    was     slippery    when    he    was 
picked    up    at    Mt.      Olive    a    half    t^      three-quarters 
cf    an    hour    before    the    accident    happened.        The 
station    wagon    and    the    Mercury    were    procedding 
at    30    t3     35    miles    per    hour    while    defendant 
accelerated    to    50    to     55    miles    per    hour    in    passing. 

V7e    are    unable    to    say    in    the    light    of 
this    evidence    that    all    reasonable     minds     would    con- 
clude   that    defendant    was    not    guilty     of    wilful   and 
wanton    misc      nduct.        While     the     phrase     "wilful 
and    wanton    misc     nduct"     may    nt    be     susceptible 
of    precise    definiti_,n,     it    is    clear    that    such    conduct 


must    have    about    it    certain    qualities    differing 
it    from    the     inadvertence    which    characterizes 
negligence.        There     must    be    s.me    unreason- 
able    risk    incident    tc    an    intentional    act    which 
w^uld    cause    the    ordinary     reasonable     man    to 
perceive    the    extent    of    the     risk    and     refrain 
from    acting.        It    involves    a    consciousness     of 
action    and    risk    incident    thereto    of    which    the 
actor    knows.        Obviously    the    end    result    cr    harnm 
need    not    have    been    intended.        It    is     enough    that 
the    act    causing    the    harm    was    intended. 

Here    defendant    urges    that    the    evi- 
dence    shows    that    there    was    no    prior     slipping    on 
the    highway    and    that    skidding    by    itself    is    not 
even    evidence     of    negligence    let    alone    wilful    and 
want-^n    misctnduct.        But    the     si<;idding    nnust    be 
viewed    in    terms     of    the     surrounding    circumstances. 
In    the       nstant    case    the    jury    had    ample    evidence     en 
which    to    conclude:       (1)    that    the     highwaywas     in    a 
generally     slippery    and    dangerous     condition    and 
that    the    accident    was    not    the     result    of    an    isolated 
patch    of    ice;     (2)    that    defendant    had    knowledge    of 
these    crnditions;    and    (3)    that    defendant    having 
such    knowledge    accelerated    to     50    miles    an    hour 
to    pass    a    car    on    a     slippery    highway    with    another 
vehicle    approaching    from    the    opposite    direction. 

The  defendant  next  urges  that  the  plain- 
tiff cannot  recover  because  he  was  guilty  of  wilful 
and    wanton    misconduct    contributing    to    his     injuries 
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in    failing    to    object    to    defendant's    c*.  nduct. 
There    is     seme    evidence    that    plaintiff    was    un- 
able   to    observe    the    attendant    circunnstances 
from    his    position    in    the    back    seat    of.the    truck 
behind    the     driver.        This    fact    together    with    the 
swiftness    cf    events    affords     s.rne    evidence    to 
support    the     jury's     implicit    conclusion    that    an 
objection    or    warning    on    plaintiff's    part    was    not 
to    have    been    reasonably    expected    of    a    guest 
under    such    circumstances    and    that    plaintiff    was 
not    therefore    guilty    of    wilful    and    wanton    contribu- 
tory   misc'.  nduct. 

It    is    our    conclusion    therefore,     in    the 
light     of    the     evidence     most    favorable    to    the    plain- 
tiff,    that    the     issues     drawn    were    matters     of    fact 
properly     submitted    ti.     the    jury     and    that    it    was 
error    to    render    judgment    f)r    the    defendant    n'ot- 
withstanding    the    verdict. 

With    respect    to    the     order    for    a    new 
trial,     it    is     well     settled    that    the    trial    crurt    is 
allowed    a    broad    discretion    in    such    matters. 
Loucks    V.     Pierce,      341     111.     App.     253,     93    N.     E.     2nd 
372.        Annong    the    errors    des.gnated    by    the     defend- 
ant   in    its    motion    for    a    new    trial    is    the    trial 
court's     refusal    to     submit    two    special    interroga- 
tories   to    the    jury,     one     on    the    question    of    plain- 
tiff's    contributory    wilful    and    wanton    misconduct 
and    the     other    on    the     issue    of    whether    defendant 
was    guilty    of    wilful    and    want  en    misconduct    con- 
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tributing    tc     the    injury.        Paragraph    65    of    the 
Civil    Practice    Act    (Chapt.      liO,     Sec.      189,     111. 
Rev.     Stat.)     states    that    a    jury       must    be     required 
on    request    of    any    party    to    the    action    to    find 
specially    on    a    material    question     r-f    fact."      While 
it    is    perhaps    true,     as    the    plaintiff    c-ntends, 
that    these     interrogatories     simply     put    t,-    the     jury 
the     issues     raised    by    the    pleadings    ani    covered    in 
the     instructir^ns,     nonetheless    the    answers    to    these 
interrogatories    wtuld    control    the     general    verdict 
and    they    were     therefore    material    and    proper    and, 
under    the    mandatory    provision    o?    sectiTn    65, 
should    have    been    given.        Leonard    v.     Stone,      381 
111.     343,     45    N.     E.     2d    620.        Since    the     matter    must 
be     r  e  m  a  n  i  e  d    t       the    Circuit    Court     r  f    Madison 
C  oun  ty    for    a    new    trial    we    need    not    discuss    the 
other    errors    urged    in    the    motifn    for    a    new    trial. 

The     order    of    the    trial    court    granting 
defendant's     motion    for    a    judgnnent    notwithstanding 
the    verdict    is     reversed    but    the    granting        f    a    new 
trial    is    affirmed    and    the     cause     is     remanded    to    the 
Circuit    Court    of    Madison    County    for    a    new    trial. 

Reversed    in    part,     affirmed    in    part    and 
remandedfor       newtrial. 

CulbertsLn,     J.,     and    Scheineman,     J.,     concur. 
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'"his    IS    an    appeal    from    a    judgment    of 
the     Circuit    C^urt    of    Gallatin    County     in    favor 
of    J.      E.      LOGSDON,     Appellee     (hereinafter 
called    plaintiff),     and    as    against    THE    ALBERT 
DICKINSON    COMPANY,     Appellant     (hereinafter 
called    defendant),     m    the     sum    of    $1098.28. 

The    action    was     instituted    to    recover 
damages    fcr    the     sale    of    popcrrn,     which    plain- 
tiff   contended    he    had    scld    to    defendant    acting 
thrcugh    Its    agent,     JAMES    JOSEPH     A  BELL,     v/ho 
was    alsc     made    a    defendant.        The     evidence 
relating    to    the     sale     shewed    that    on    December     15, 
1950,     an    agreement    was     made    as    between    the 
parties,     with    defendant    acting    through       the    agent 
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referred    to.        The    evidence    for    the    plaintiff 
tended    to    establish    a    ccntract    for    the     sale    of 
the    entire    amount    of    popcorn    available     in    the 
hands     of    plaintiff,     to    defendant.        The    defend- 
ants   denied,     specifically,     that    they    had    pur- 
chased   the     entire     crop    of    plaintiff,     but    that 
they    did    purchase    certain    popc<:rn    from    plain- 
tiff,    for    which    they    paid    immediately    upon 
delivery,     and    permitted    the    plaintiff,     at    plain- 
tiff's    request,     to    store    a    part    of    his    popcorn    in 
the     cribs      .>f    the     Dickins.n    Company    until    it 
culd    be     soil.        Deliveries    of    popcorn    were     made 
fronn    time    t:^    time,     and    the     evidence     showed    also 
that    the    agent    of    defendant    Die  kins  en    Company 
asked    for    an    extension    of    time    for    payment    and 
inquired    if    he    could    remove    the    popcorn    in    the 
crib    of    plaintiff,     and    there    was    also    evidence 
that    he     C'^nceded    that    the     entire     CT'^p    had    been 
purchased. 

There     is    a    conflict    of    evidence     on    the 
basic    issue    as    to    whether    there     was    a    contract 
relating    to    the    purchase     of    the    entire    crop,     but 
the    evidence    appearing    in    the     record    on    behalf 
of    plaintiff    tended    tc     establish    that    such    contract 
was,     in    fact,     made.        There    was    alst*    evidence    that 
some    of    the    corn    which    had    remained    in    the     crib 
of    plaintiff    was     scld    by    plaintiff    at    a    loss    cf 
$1Z54.25,     and    that    the     sale    was    made    for    the 


purpose    of    cutting    down    the    net    loss    which 
would    have     resulted    if    said    ;:opcorn    had    not 
been    sold    after    defendant    failed    to    take    and 
p  a  y    f  u  r    i  t  . 

The     cause    was    tried    by    a    jury    and    a 
verdict    was     returned    in    favor    of    plaintiff    and 
as    against    the    D  i  c  k  i  n  s  c  n       Company.        Sec  ti^  j}_g 
63    and    64,     of    the    Uniform    Sales     Act,     specifi- 
cally   provides    that,     where    the    buyer    wrongfully 
neglects     or     refuses    tc-    accept    and    pay    for    the 
go.)ds,     the     seller    may    maintain    an    action    as 
against    the    buyer    for    dam.  ages,     and    also    that 
the     seller    may     re-sell    the     goods    tc     the     best 
advantage    and    recover    the    difference    between 
the     selling    price    and    the    c   .  ntract    price     (1951 
ILLINOIS    REVISED    STATUTES,     C  h  a  ;.i  t  e  r     12i    1/2. 
Section    64;    BAG  LEY    vs.     FINQLAY,     82    111.      524). 
It    is     obvious    that    the    action    has    been    properly 
brought    in    the     instant    case    as    an    action    for 
dannages    for    breach    of    contract. 

On    the     issue    as    tc    whether    or    not    there 
was    a    sale     or    contract    as    between    the    parties, 
the    evidence    was     conflicting,     and    since    the    jury 
rendered    a    verdict    in    favor    of    plaintiff    on    the 
issue,     this     Court    on    appeal,     cannot    under    the 
facts    and    evidence     in    the     record,     disturb    such 
finding    of    the    jury,     in    view    of    the    fact    that    the 
verdict    was    not    contrary    to    the    manifest    weight 
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of  the  evidence.  The  circumstance  that  the 
verdict  was  f.r  a  lesser  sum  than  sought  by 
plaintiff,     is    not    the    basis    f^r    reversal    on 

appeal    (H.     W.     FAULKNSR    &    CO. v_s  : 

CENTRAL  I  A_B  O  TTLI  NO    WORKS  ,     2  3  4    111.     A  p  p  .  9  ; 
DURHAM    vs.     EVANS,     56    111.     A  i  p .     513). 

On    the    questions     raised    as    to    the    giving 
and    refusing     of    instructi:>ns,     we    dc     not    believe 
it    is    necessary    to    set    forth    such    instructions    at 
length    in    the     opinion,     but    will     simply    observe 
that    one     instruction    correctly    stated    the    measure 
of    damages    for    breach    of    contract    to    sell    under 
the     Uniform    Sales     Act,     under    the    precedents     in 
this    State,     and    that    the     nneasure     of    damages     was 
properly     statei    to    be    the     .'ifference    between    the 
contract    price    and    the     market    price     (Bja-GLEY     vs. 
FINDLAY  ,     supra;     195  1    ILLINOIS    REVISED    STATES, 
Chapter     12  1    1/2,     5  e  c  t  i  r-  n  s     51,     64;     NATIONAL     LEAD 
CO.     vs  .     MARTEL  L,     2  6  1     111.     A  p p  .     332. 

Another    instructicn    which    is     cnnplained 
of    as     invading    the    province    of    the    jury    was    to 
the    effect    that    if    the    jury    found    a    contract    existed, 
it    could    deternnine    whether    the    contract    was    be- 
tween   plaintiff    and    the    agent,     individually,     or    if 
the    agent    had    bound    the    Die  kins     n    Company    by    his 
acts.        Since    the    connplaint    alleged    an    alternative 
liability    the     instructicn    was    apparently    designed 
to    establish    the    question    of    liability    as    between 


the    alternative     defendants.        The    evidence 
supported    a    conclusion    that    defendant    A bell 
was     in    fact    the    agent    of    the    Dickinsn    Com- 
pany   for    the    purpose     of    buying    and    paying    for 
popcorn    en    behalf    of    the    Dickinson    Ccmpany. 
Under    the     issues    in    the     case    there    was    nothing 
nnisleading     or    erroneous     in    the    giving     of    such 
instruction    with    respect    to    agency    (  FOX     RIVER 
DISTILLING    CO.      vs.     ANDRICHIK,      17  5    111.     A  p  p . 
305). 

One     instruction    refused,     which    was 
tendered    by    defendant,     overlooked    the    fact    that 
the    basic    issue     was    as    t^     whether    or    not    there 
was    a    contract    as    tc    the    purchase     oi    the     entire 
crop    and    ignores    the    nature    of    the    action    for 
breach    of    contract    and    for    damages.        Since    plain- 
tiff    could    make    his    demand,     receive    back,     and    re 
sell    any    corn    redelivered,     and    likewise,     re-sell 
corn    which    defendant    had    refused    to    take    deliv- 
ery   on,     such    instruction    was    properly     refused 
(MORRIS    vs.     WIBAUX  ,      15  9    111.     6  2  7;    BAG  LEY    vs  . 
FINDLAY,     supra;     1951    ILLINOIS    REVISED 


STATUTES,     Chapte  r     121    1/2,     Sections    64,     51). 

Another    instructi. n    tendered    by    defend- 
ant   required    as    a    ccnditin    precedent    for    action 
for    breach    of    contract,     the    consent    and    agree- 
ment   of    the    party    breaching    the    contract    to    the 
payment    of    damages.        No    such    requirement    is 


imposed    as    a    matter    of    law,     as    indicate  J    by 
the     cases     cited    in    this     opinion,     and    under 
the    Sectins    of    the    Sales    Act    referred    to    here- 
in . 

There    being    no    reversible    err^^r    in    the 
record,     the    judgment    of    the    Circuit    C-^urt    of 
Gallatin    County    is,     therefore,     affirmed. 

Judgment    affirmed. 

1 

Hardens,     P.     J.,     and    Scheineman,     J.,     concur. 
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C  U  L  B  E  R  T  S  O  N  ,     J  . 


This     is    an    appeal    by    Defendant-Appallant, 
JOHN    GREGORICH    (hereinafter    called    defend- 
ant),    from    a    judgment    in    the    amount    of 
$3,000.00    obtained    in    the    Circuit    Court    of 
St.      Clair    County,     Illinois,     by    the     Plaintiff- 
Appellee.     MIKE    CERTICH    (    hereinafter    called 
plaintiff    )  . 

This     is    an    action    brought    by    plaintiff    to 
recover    dam.  ages    for    injuries     sustained    to    the 
distal    end    of    his    little    toe.        It    was     alleged    in 
the     complaint    that    the     injury    was    the    result    of 
the    negligence     of    the    defendant    in    permitting    a 
piece     of    lumber    to    drop    on    the    plaint/ff's    foot 


on    the     12th    day    of    March,      1949.-     at    which    time 
the    plaintiff    and    defendant    vere    engaged    in 
working    together     in    the    basement    of    a    tavern 
owned    by    the    defendant    in    Farrmont    City.        It 
appears    that    the     structure    housing    the    tavern 
and    home     of    the    defendant    was    a    one-story 
franne    building    v;:th    a    concrete    basement    under 
the    tavern    portion    ■■..  f    the    building    and    it    was     in 
this    basement    that    plaintiff    claims    he     was    in- 
jured.       JErom    the    evidence     it    appears    that    some- 
1 1  nn  e    prior    to    March     IZ,      1949,     the    defendant 
decided    to    enlarge    his    basennent    and    had    dug    out 
a     space    large     enough    to    serve    as    a    c'^al    bin. 
This    excavation    v.  as     outside    of    but    adjacent    to 
one    of    the    walls.        After    the     required    area    was 
dug    out,     the    defendant    took    a    sledge    hammer    and 
knocked    down    the    Cincrete    wall     separating    the 
basement    proper    from    the    addition    thereto.        The 
wall    which    was    knocked    down    had    served    as    a 
weight-bearing    wall    furnishing     support    tc   the    iloo: 
of    the    tavern,     and    to    prevent    any     sagging    of    the 
tavern    floor,     it    was    decided    to    install    a    new 
support    in    the    nature     of    a    wooden    piece    extend- 
int    from    beneath    the    floor    joists     of    the    tavern 
to    the     concrete    floor     jf    the    basement.        A    tempor- 
ary   support    was     installed    to    serve    until    a    perma- 
nent    support    C'Uld    be     installed    later     on.        It    was 
agreed    by    the    parties    hereto    that    the    temporary 


support    was    a    wooden    3x4    and    that    a    plate    con- 
sisting    cf    a    piece    cf    lunnber    about    3    1/2    feet 
long    was    placed    beneath    the    floor    joists    and 
on    top    of    the    temporary    upright    support.      This 
plate    was    placed    at    right    angles    to    the    floor 
joists    and    extended    between    two    or    m;:re    of 
the    joists,     the    upright    being    placed    m    the 
center    of    the    plate     s->    that    the    finished    pre  duct 
had    the    appearance    cf    an    elongated    "T".       On 
March     12,      1949,     plaintiff    brought    his     carpenter 
tools    to    the    tavern    of    the    defendant    herein    at 
abot     10:00    o'clock    in    the     morning    for    the    pur- 
pose    oi    installing    a    permanent    support.        Plain- 
tiff   secured    a    4x5    piece     of    oak    timber    to    be 
used    as    a    permanent     s;.;pp-rt    and    made    the 
necessary     measurennents     of    the    oak    timber    and 
then    proceeded    to    saw    the    timber    tt     the    desired 
length.        After    the    oak    timber    was    cut    it    was 
fcund    that    the     plaintiff    had    cut    the    timber    about 
a    quarter    of    an    inch    too    long,     and    as    to    what 
happened    after     this    timber    had    been    cut    and 
found    to    be    a    quarter    of    an    inch    too    long 
presents    a    matter    in    whichthe     plaintiff    and 
defendant    d  c    not    find    themselves     in    agreennent, 
as    is     reflected    by    the    testimony    in    this    case. 
Defendant    testified    that    it    was    his     suggestion 
tc    take    a    sledge    hammer    and    wedge    the    oak 
timber    into    place.       This    suggestion    was    net 


adopted    by    plaintiff. 

Plaintiff    testified    that    when    :t    was    dis- 
covered   that    he    had    cut    the    timber    too    long 
he     decided    tc     raise    the    hydraulic    jack    which 
was    beneath    the    temporary    3x4    wooden    support, 
enough    to    pernnit    the     defendant    to    set    the    oak 
timber    into    place.        Plaintiff    testified    that 
when    he    began    tc     jack    up    the    temporary    upright 
support,     that    the    defendant    was     standing    beside 
hinn    holding    the    4x5    oak    timber    and    the     2x6 
piece    that    was    to    serve    as    the    jlate    across    the 
permanent    support,     and    that    as    he     raised    the 
jack,     putting    greater    pressure     on    the    temporary 
support,     the     3x4    serving    as    the    temporary 
support    split    with    the    increased    pressure,     caus- 
ing   the    woden    plate    that    had    been    on    top    of    the 
temporary    support    to    fall    and    strike    him    .jn    the 
foot,     inflicting    the     injuries    complained    of. 

The    defendant    testified    that    when    it    was     dis- 
covered   the    oak    timber    had    been    cut    t ;    o    long 
that    plaintiff    selected    a    piece    of    2x4    lumber    to 
serve    as    an    upright,     and    then    rigged    up    three 
additional    small    pieces    of    2x4    in    the    form    of    a 
rough    "H",     placing    the    top    of    the    long    piece     of 
2x4    against    the    cross-bar    of    the     "H"    and    the 
bottom    of    the    l^ng    piece     of    the     2x4    on    a     small 
automobile    jack.        The    "H"    arrangement    of    the 
smaller    pieces    of    2x4    was    placed    against    the 


floor    joists.       The    defendant    was    attennpting 
to    hold  ftie    four    pieces     steady    until    the    plain- 
tiff   was    able    tc    put    sufficient,    pressure    against 
the    bottom    of    the    longest    of    the    uprig.ht    pieces 
of    2x4,     and    that    while    he    was    holding    these 
four    pieces     of    lumber    and    while    the    plaintiff, 
Mike    Certich,     was    applying    pressure    against 
the    bottom    of    the    upright    piece    of    2x4,     the 
upright    piece    was     caused    to    split,     allowing    the 
other    three    pieces    to    fall,     one    of    which    pieces 
hit    the    plaintiff    on    the    foot,     causing    the    injury. 
There    were    nc    other     occurrence    witnesses     to 
the    accident. 

It    is    contended       n    this    appaal    that    the 
Court    erred    in    net    directing    a    verdict    for    the 
defendant    at    the    close     of    ail    the    evidence,     and 
having    failed    to    dc    that,     the    C;urt    errel    in    not 
entering    a    ju.igment    n-T'twithstanding    the    verdict. 
We    have     given    very    careful    consideration    to 
this    assignnnent    of    errzr    and    believe    under    the 
evidence    of    this    case    that    the    Cciurt     did    commit 
error    in    failing    to    direct    a    verdict    for    the 
defendant    and    in    denying    the    nnoticn    for    judgment 
notwithstanding    the    verdict,     for    the     reason    that 
it    clearly    appears     that    in    the    light    of    the    evidenc 
most    favorable    to    plaintiff's    case,     he    failed    tc 
prove    any    negligence     en    the    part    cf    defendant 
f^r    which    he     should    respond    in    damages,     and    it 
also    clearly    appears    from    the    evidence    that 


plaintiff    was     tuilty    of    cntribut^ry    ne£,  li-jence 
that    bars    his     ri^ht    t:     recover.        Applying    the 
well-established    law    of    this    State,     as     same    is 
set    forth    in    CARROLL    vs.     N .     Y  .     C  .     'R  .  R  .      CO  .  , 
384    111.     599,     603,     anJ    GOODRICH    vs        SPRAGUS, 
3  7  6    111.     30,     87,     in    evaluating    when    a    m  ;■  t  •  o  n    t  >:• 
direct    a    verdict    for    defen   dant    should    be    allow- 
ed,    we    believe    this     case    c.  mes     clearly     within 
the     rule    announced,     and    the    j  u  d  g  nn  e  n  t    of    the 
Circuit    Ccurt    cf    St.     Clair    C:unty    rendered    in 
this     case     is,     accordingly,     hereby     reversed. 

Re  versed. 

Hardens,     P.     J.,     and    Scheineman,     J.,     cncur. 
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Appeal  from  the 

Circuit  Court 

of  Madison 

County, 


CULBERTSON,   J. 


This    is    an    appeal    by     MARG/^RET 
V.     WESTRICH,     De  fe  ndant- Appellant    {herein- 
after   called    defendant)    f  r  o  nn    a    judgment    enter- 
ed   in    favor    of    ANTON    L.     WESTRICH,     Plaintiff- 
Appellee     (hereinafter    called    plaintiff)    on    said 
plaintiff's    motion    for    a    summary    judgment. 
This    litigation    was    originally    brought    by    plain- 
tiff   in    a    Justice    of    the    Peace    Court    to    recover 
possession    of    certain    premises    from    the    defend- 
ant,    described    as     2232     Wycoff    Street,     Alton, 
Illinois.        From    a    judgnnent    awarding    plaintiff 
possession    of    said    premises    the    defendant 
appealed    to    the    Circuit    Court    of    Madison    County, 
Illinois,     where    a    sumnnary    judgment    was    entered 


/;• 


for    plaintiff    and    against    defendant    for    possess- 
ion   of    said    premises,     and    also    for     rent    in    the 
amount    of    $1156.30. 

An    exannination    of    the    pleadings 
in    this    case    discloses    that    plaintiff's    nnotion 
for    a    summary    judgment    alleges    that    plain- 
tiff   brought    this    action    to    recover    possession 
of    certain    premises    which    are    therein    described 
and    of    which    plaintiff    claims    to    be    the    owner 
and    entitled    to    possession    thereof,     and    which 
plaintiff    contends    defendant    wrongfully    with- 
holds   from    him.        The     motion    prayed    for 
possession    of    said    premises    and    also    for    a 
judgment    against    the    defendant    in    the     sum    of 
$932.50    for    unlawfully    withholding    possession 
of    the    premises. 

In    support    of    plaintiff's     motion 
and    his    theory    that    he    is    entitled    to    a     summary 
judgment    are     certain    affidavits.        One     of    said 
affidavits     was     sworn    to    by    plaintiff,     Anton    L. 
Westrich,     wherein    he    alleged    among    other    things, 
that    he    was    the    owner    of    the    premises     in    dis- 
pute   and    entitled    to    possession    of    same    and 
that    defendant's     only    claim,     right,     or    interest 
in    the    premises    arose    by     virtue     of    a    certain 
contract    for    deed    which    plaintiff    contends     was 
forfeited    as    a    result    of    defendant's    failure    to 
comply    with    the    terms    thereof.        Attached    to    said 
motion    for    a    summary    judgment    was    a    copy    of  the 


contract    for    deed    hereinbefore    referred    to, 
and    also    an    affidavit    of    one    Francis    Wayne 
Henderson,     from    whom    plaintiff    contends    he 
purchased    the    premises    in    controversy,     and 
there    was    also    attached    thereto    a    copy    of    a 
notice    of    forfeiture    of    said    contract    which 
plaintiff    contends    was    sent    to    defendant    by 
the    said    Francis    Wayne    Henderson    on    June    23, 
1949. 

In    answer    to    plaintiff's    motion 
for    a    summary    judgment    the    defendant    herein 
filed    her    counter-affidavit    wherein    she    denied 
that    she    breached    the    terms    and    conditions    of 
said    contract    for    deed;     denied    that    said    con- 
tract   was    forfeited;    and    alleged    that    she    had  a 
full    defense    to    this    cause;    and    further,     denied 
that    she    had    been    in    default    of    the    payments 
under    said    contract    for    nnore    than    sixty    days, 
or    for    any    period;    and    set    forth    that    plaintiff 
had    failed    to    comply    with    the    statutory    pro- 
visions    of    the    Forcible     En  try    and    Detainer 
statute    regarding    notice.       Attached    to    defend- 
ant's   counter-affidavit    were    three    postal    money 
order    receipts    payable    to    Wayne    Henderson,     the 
first    two    of    which    are    dated    June    24,      1949,     and 
the    third    dated    July     15,      1949, 

An    examination    of    the    contract    for 
deed    attached    to    plaintiff's    motion    for    a    sum- 
mary   judgment    discloses    that    on    January    17, 


1948    Francis    Wayne    Henderson    (who    is    not    a 
party    to    this    suit),     agreed    to    convey    by 
Warranty    Deed    to    George    F.     Westrich    and 
Margaret    V.     Westrich    (said    Margaret    V. 
Westrich    being    the    defendant    in    this    cause), 
certain    real    property    located    in    Alton, 
Illinois,     hereinbefore    referred    to,     and    that 
the    said    Westrichs    agreed    to    pay    Henderson 
the    sum    of    $4500.00    for    said    property,     of 
which    $1,000.00    was    paid    at    the    time    of    the 
execution    of    the    contract,     and    the    balance 
payable    in    nnonthly    installments    of    $37.  30. 
The    monthly    payments    of    $37.30    were    not    to 
be    paid    tc    Henderson    in    full,     but    only    $22.00 
of    that    amount    was    to    be    paid    to    Henderson    by 
Mr,     and    Mrs.     Westrich,     commencing     February 
17,     1948,     and    on    the     17th    of    each    month    there- 
after   until    such    time    as    either    party    was    able 
to    arrange    a    loan    tc    liquidate    the    balance    of 
the    purchase    price;    and    the    r  e  nn  a  i  n  i  n  g    $15.30 
of    each    month's    installment    was    to    be    paid 
directly    by    the    Westriches    to    the    Alton    Build- 
ing   &    Loan    Association    to    liquidate    the    balance 
of    a    mortgage    on    said    premises    in    favor    of   said 
Loan    Association.       Attached    tj    plaintiff's    motion 
for    a    summary    judgment    is    a    copy    of    theletter 
purportedly    sent    to    the    defendant    and    George    F. 
Westrich    on    June    21,     1949    announcing    that    the 
seller,     Francis     Wayne    Henderson,     had    elected 


to    forfeit    the    contract    of    sale.       Plaintiff, 
by    his    affidavit,     swears    that    he    purchased 
the    aforesaid    premises    on    July    9,     1949,     and 
that    on    August    23,     1949,     he    caused    a    demand 
for    immediate    possession    to    be    served    on 
defendant    for    possession    of    the    premises,     and 
on    August    24,     plaintiff    brought    a    Forcible     Entry 
and    Detainer    suit    against    defendant    for    possess- 
ion.      The    affidavit    of    Francis     Wayne    Henderson 
attached    tc    the    motion    for    a    summary    judgment 
alleged    the    sale    of    the    premises    by    him    to 
Mr.     and    Mrs.     Westrich    and    alleged    the    default 
by    the    defendant    for    non-payment    of    the     monthly 
installments. 

On    February    29,     1952    the    Circuit 
Court    entered    an    order    for    a    summary    judg- 
nnent    in    favor    of    plaintiff    for    possession    of    said 
premises    and    for    31     months     rent,     in    the    total 
amount    of    $1156.30.        On    March     18,     1952    defend- 
ant   filed    a    motion    to    vacate    the    order    for    a 
sunnmary    judgment,     which      motion    was    heard    by 
the    Court    on    June    6,     1952    and    denied,     and    judg- 
ment   entered    in    accordance    with    the    order    of 
February    29,      1952.        This    appeal    follows. 

It    is    urged    en    this    appeal    that    the 
provisions    of    Paragraph    181,     Chapter     110,     1951 
ILLINOIS    REVISED    STATUTES,     and    Supreme 
Court    Rule     15,     considered    in    connection    there- 
with,    have    not    been    complied    with    in    this    case. 


A    reference    to    the    pertinent    statute    discloses 
that    it    provides    that    in    any    action    to    recover 
possession    of    land,     with    or    without    rent,     the 
claimant    shall    file    an    affidavit    or    affidavits 
on    the    affiant's    personal    knowledge    of    the 
truth    of    the    facts    upon    which    the    complaint    is 
based    and    the    amount    claimed,     and    Rule     ISpro- 
vides    that    an    affidavit    in    support    of    a    nnctionby 
plaintiff    for    a    suinmary    judgment    shall    affirm- 
atively   show    that    the    affiant,     if    sworn    as    a 
witness,  can    testify    competently    thereto. 

We    have    subjected    the    affidavit    of 
plaintiff    to    close    and    careful    scrutiny    and    we    do 
not    believe    it    meets    the    requirements    of    the   law 
as    hereinbefore    set    forth,     and    that    it    does    not 
contain    positive    allegations    of    default    in    the 
contract,     but    simply    assumes    a    default    and 
avers    it    by    way    of    recital.       No    where    does    it 
appear,     despite    the    positive    mandate    contained 
^^    ?Ji-L£_L5  •     t^^t    i^    sworn    as    a    witness,     that    the 
plaintiff    could    competently    testify    to    the    con- 
tents   of    said    affidavit.        Before    a    motion    for    a 
summary      judgment    can    be    allowed,     the    right    of 
the    moving    party    to    have    same    n^ust    be    clear    and 
free    from    doubt    (BARKHAUSEN    vs.     NAUGHER, 
395    III.  562).        We    do    not    believe    the    motion    for    a 
summary    judgment    should    have    been    allowed    in 
this    case    and    that    the    entry    of    same    constitutes 
reversible    error.       We    do    not    find    any    basis    for 


the    money    judginent    in    this    case    under    the 
record    before    us. 

It    is,     therefore,     the    judgnnent 
of    this    Court    that    this    cause    be    and    the    same 
is    hereby    reversed    and    remanded    to    the    Circuit 
Court    of    Madison    County,     Illinois,     for    such 
further    proceedings    as    the    parties    litigant 
desire    to    take,     consistent    with    the    views    ex- 
pressed   in    this     opinion. 

Reversed    and    remanded,     with    directions 

Bardens,     P.     J.,     and    Scheineman,     J.,     concur. 
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Honorable  Wesley  Lueders,   Judge  Presiding. 


Scheineman,     J. 

The    plaintiffs,     Jimmie    1.     Hall    and    Ruth    I. 
Hall,     purchased    a    house    for    residence    purposes    from 
the    defendant,     Sisto    Bertacchi.       After    they    moved    in 
they    were    beset    by    various    troubles.       In    the    fall 
water    leaked    through    the    basement    walls,     and    later 
when    the    furnace    was    operated,     boards    warped,     the 
roof    sagged,     some    shingles    cracked    and    fell    off,     and 
a    girder    under    a    floor    also    sagged,     the    windows    stuck, 
e  tc  . 

Plaintiffs    brought    suit    against    defendant, 
and    a    jury    returned    a    verdict    finding    the    issues    for 
plaintiffs    and    assessing    damages    at    $2500    upon    which 
judgment    was    entered. 


On    this    appeal,     defendant    makes    no 
attack    on    instructions     o>*    ether    proceedure,     but 
asserts    that    there    ha-;    -v  o  t    '■«  e  r; ; ..    r.  Vi  o  v  :->    any    basis 
to    hold    him    legally     liable    for    d'iectr     which 
developed    in    the    he  use    after    he        sold    it. 

The    plaintiffs     do    not    appear    to    contend 
that,     in    a     simple    contract    for    purchase    and    sale     of 
a    property,     there    exists    an    implied    warranty    by    the 
vendor    against    the     subsequent    development     of    de- 
fects.       Their    theory    seems    to    be    based    partly    on 
the     fact    that    defendant    was     engaged    in    the    business 
of    building     residences,     but    the    principle     reliance 
is    placed    on    an    alleged    express    warranty    made     verb- 
ally   by    defendant. 

The    facts     relied    upon    by    plaintiffs    are 
these:       the    defendant    had    built    a    group    of    six    houses, 
one    of    which    was    occupied    by    a    family    named    Bittner, 
Plaintiffs    visited    the    Bittner    home    and    liked    its 
arrangement,     so    they    enquired    of    defendant    whether 
he    would    sell    thenn    one     of    the    other    hoases.        He 
replied    they    were    already    sold,     but    he    was    going    to 
build    some     more     on    Jerden    Avenue. 

Mr.     Hall    testifies:       "I    said    we     were    look- 
ing   for    a    house    and    after    he     got    them    up,     we    would 
come    back    and    look    at    them.       He    said    the    houses 
would    be    on    the    same    floor    plan    and    built    cf    the     same 
kind    of    stuff    as    Bittners'.        The    only    difference    would 
be    a    little    difference    in    the     entrance    to    the    front,     to 
keep    thenn    looking    different.        He     said    they     wuld    be 
built    the     same    as    the     others    and    out    of    the     same 
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materials.  " 

M  r  r  .     JI  r,  1  i    was    p  t  e  3  c  r>.  t    at    this     conversa- 
tion.       Her     L  e  r:  1.  i  r  a  o  n  y    i  i:     :n  e  r  c  i  y    *  b  ^.  t    defendant    said 
the    houses    he    was     going    to    build    ■<?'  o  i'.  1  d    be     identical 
to    the    Dittner    house. 

The    foregoing    is    the     sum    total    of    plain- 
tiffs'    evidence     of    the    existence    of    a    aontraci    of 
express    warranty.        V/e    have     some     difficulty     in    per- 
ceiving   wherein    this    conversation    created    a    con- 
tract   of    any    kind.        It    seems    that    defer'. dant    merely 
stated    an    intenticiin    to    do     something    in    the     future, 
with    no    promise    or    undertaking    of    any    kind.        If    he 
changed    his     mind    and    decided    not    to    buila    another 
house,     or    to    build    it    according    to    entirely    different 
specifications,     would    plaintiffs    have    a    right    tj    sue 
for    breach     of    contract?        We     can    find    no    legal    basis 
for    such    claim,     and    plaintiffs     suggest    none. 

Plaintiffs'     counsel    make     some     reference 
tc    the     implied    warranties     which    the    law    raises     in 
building    contracts.        This     is    irrelevant    to    the    case 
before    us.        It    is    true    that    defendant    had    the     occupa- 
tion   of    building    contractor,     but    there     is    no    possible 
basis    in    the    evidence    to    assert    he    bore    such    a    legal 
relation    to    pla  i  n  t  i  f  f  s  . 

The    subsequent    events    were    that    defend- 
ant   built    a    house     on    Jerden    Avenue.        Pla.ntiffs     saw 
it    during    construction,     and    after    it    v/as    up    they     were 
in    it    before    it    was    plastered    and    again    after    the 
plastering.        Their    only    further    contact    with    defend- 
ant   was    to    enquire    about    the    price.        He    declined    to 


name    any,     but    referred    them    to    a    realty    connpany. 
They    went    to    the    cotnpany,     agreed    upon    a    price    and 
signed    a    purchase    agreement    which    did    not    contain 
a    word    about    specifications. 

Plaintiffs     counsel    do    njt    argue    the    poiht, 
but    there    appears    to    be    a    tacit    assuthption    that    the 
conversation    of    the    previous    yeaJ*    haS    become    a    bihd- 
ing    contract    by    reason    of    the    later    dealings.        Assum- 
ing   this    can    be    the    law    of    the    case,     we    find    no    evi- 
dence   of    any    breach.        The    statement    made    by    the 
defendant    the    previous    year    was    merely    that    the    house 
would    be    bu^lt    of    the    same    "stuff''    or    materials    as    the 
Bittner    house. 

Plaintiffs     offered    no    evidence    that    it    was 
not    so    built.        It    is    claimed    that    the    lumber    nnarket 
was    tight,     and    that    defendant    b<ught    materials    from 
truckers.        The    brief    admits    there     is    no    evidence    of 
the    source    of    any    material    in    the    he  use. 

Defendant    brought    his    crew    as    witnesses, 
consisting    of    carpenters,     masons,     cement    nri  e  n ,     and 
others,     nine    in    all.        Theyall    testified    that    this    house 
was    built    the     same    way    and    of    the    same    materials    as 
the     other    houses    and    they    did    the    work.        Their    evi- 
dence    stands    uncontradicted. 

The    basement    wall    was     of    concrete    blocks. 
Part    of    it    fell    down    during    construction    and    was     re- 
built.       There    is     some     dispute    over    the    cause,     whether 
it    was    hit    by    a    bull-dozer,     or    yielded    under    pressure 
of    wet    aumbo    soil. 
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It     does    seem    likely    that    the    trouble 
a  r  o  s  e  fr  o  m  da  mpne  s  s  ,     probably    from    the    water    seep- 
ing   through    the    concrete    blocks,     which    caused    other 
swelling,     warping    and    resultant    cracky.       The    plain- 
tiffs   recognized    this,     and    produced    a    witness    who 
testified    that    the    proper    way    to    build    a    concrete 
block    foundation    was    to    coat    its    exterior    with    a 
waterproofing    material.       Neither    he    nor    plaintiffs 
could    say    whether    that    system    was    used    in    any    other 
house    built    by    defendant.        In    fact,     no    witness    for 
plaintiffs    testified    to    knowledge    of    any    difference    in 
materials    or    construction    of    this    house    as    connpared 
to    the    other    houses. 

It    must    be    concluded    that    the    existence    of 
an    express    warranty    is    doubtful,     but    if    the   statements 
attributed    to    defendant    constitute    an    express    warranty, 
as    relied    on    by    plaintiffs,     there    was    no    evidence    from 
which    the    jury    could    find    a    breach    of    warranty.        The 
judgment    is    reversed. 

Judgment    Reversed. 

Bardens,     P.     J.     and    Culbertson,     J.     concur. 

Publish    abstract    only. 
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In    The 
APPELLATE  COURT  OF  ILL! 
Fourth    District 


OILP 


IS      JAN  3  0  1953 


October    Term,   1952. 


WILLIAM  TERRY, 

Plaintiff -Appellant, 


349  I.A.  396 


STEVE  HEARNS  and  LYDIA  HEARNS,  ) 
Defendants -Appellees.        ) 


Appeal  from  the 
Circuit  Court  of 
St.    Clair  County, 
Illinois. 


Hon.    William  G.   Juergens,   Judge  Presiding. 
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Scheineman,     J. 

The    plaintiff,     William    Terry,     filed    a 
complaint    for    partition    of    real    estate.       Certain 
real    estate    was    described,     alleged    to    be    owned 
by    plaintiff.       It    is    further    alleged    that    defendants 
claim    some    interest    in    adjoining     real    estate,     and 
that    they    occupy    a    house    which    is    partly    upon    each 
of    the     separately    owned    tracts.        There    is    no    claim 
of    joint    tenancy,     tenancy    in    common,     or    other 
common    ownership    in    the    described    real    estate.     On 
the    contrary,     it    is    specifically    alleged    that    defend- 
ants   have    no    rights    in    the    land    or    the    part    of    the   im 
provennent    thereon.       Nevertheless,     the    complaint 
prayed    for    partition    in    the    usual    form,     asking    for 
commissioners,     etc. 
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The    defendants    answered,     denying    the 
right    tc    the     relief    prayed    for,     and    further    assert- 
ing   an    adverse     claim    to    the     whole    of    the    premises 
described    in    the    complaint,     which    they    occupied. 
There    had    been    a    tax    foreclosure    by    the    county, 
which    deeded    the    property    to    the    plaintff,     but    he 
had    never    been    able    to    secure    possession. 

The     cause    was     referred    to    a    nnaster,     who 
reported    the    evidence    and    seme    anomalous    findings. 
One    paragraph    fcund    that    defendants    owned    some    ad- 
joining   land,     but   that    plaintiff    v/as    the     sole     cv^ner    of 
the    property    described    in    the    compalint;    also,     that 
defendants    had    no    interest    in    the     described    land    or    the 
portion    of    the    'mprovements    thereon.       Another    para- 
graph   fcund    that    the    same    property     "is    the    only    real 
estate    owned    in    commcn    by    the     plaintiff    and    the 
defendants.  "       There    f     llrjwed    recommendations    fcr 
appointment    of    commissicners,     and    sale,     etc. 

Exceptions    tc     the    master's     report    were 
partly    sustained,     the    chancellor    finding    that    the    house 
was    the     sole    property    of    the    defendants,     but    leaving 
undisturbed    the    finding    that    the    land    described    in    the 
complaint    was     owned    by    plaintiff    alone.        No    directions 
for    further    proceedings    were     given.        There    was    no 
appeal    from    that    order,     and    its    propriety    or    correct- 
ness   are    not    before    this    c>urt. 

More    than    two    years    after    the    entry    cf    the 
foregoing    order,     the    court    entered    a    decree    finding 
that    plaintiff    was    the     sole     owner    of    the    land,     but    that 
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defendants    owned    "part    of    the    house    and    improve- 
ments   there     n."       Commissi     ners    were    appointed, 
with    directions    fcr    division     or    sale,     etc.        There 
was    nothing    to    indicate    hov;    the    ccmmissieners 
should    divide    plaintiff's    land,     nor    any    direction    to 
appraise    any    innprovement,     or    part    thereof,     separ- 
ate   frcm    the    land 

Th ereafter,     the    defendants    filed    a    motion 
setting    up    that    the     complaint    had    stated    no    cause     of 
action,     that    ■   n    these    proceedings    the    decree    was    null 
and    void,     and    asking    that    it    be     set    aside,     and    suit 
dismissed.        The    plaintiff    did    not    ask    leave    t.     amend, 
and    defendants'    moti_>n    was    allowed,     the    decree     set 
aside    and    the     suit    dismissed    fcr    want        f    equity. 
Plaintiff    perfected    this    appeal.        The    order    does    not 
alter    or    define    any    existing    title,     hence    n   >    freehold 
is    involved. 

The     only    assignment    of    error    is    that    the 
C5urt    erred    in    its    last    order,      since    plaintiff    had 
established    a    case     "for    equitable     relief    through 
partition.  " 

We    are    obliged    tc     rule    against    plaintiff,     for 
the    reas'n    that    there    is    not    now,     and    never    has    been    in 
this    state,     a    proceeding    f<--r    the    "partition"    of    land 
owned    solely    by    r^ne    party.       There    must    be    a    common 
ownership,     nrt    a     several    ownership,     of    separate    tracts. 
McCcnnell    v.     Kibbe,     43    111.      12;     Reynolds    v.     McCurry, 
100    111.,     356;     Stevenson    V.     Bachrach,      J70     111..     253; 
V/  i  1  s  .  n    V  .     H  i  1  i  g  ,  s  s  ,     2  <  8    111.     A  p  p  .   ,     564. 


L 
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The    case    of    Stevenson    v.     Bachrach, 
170    111     ,     253,     invlveJ    facts    comparable    to    those 
befcre    us  All    the    foregoing    cases    hold    that    the 

absence    of    cvummon    owner    ship    is    fatal    to    a    com- 
plaint   for    partition;     that    such    a    complaint,     show- 
ing   on    its    face    a    claim    rf     s^le     ownership,     does    not 
state    a    cause       f    action;    and    that    a    decree    for 
partition    of    lands    owned    solely    by     cne    party       s    null 
and    void.        Appellant    cites    nothing    in    the     Partition 
Act    or   the    Practice    Act,     or    otherwise,     to    change   the 
rule. 

It    was    proper    for    the    curt    to     set    aside 
its    vc'id    decree    and    to    dismiss    the     compla    nt    for 
want    of    equity.        The    order    is    affir  me  i  . 

Order    affirmed. 


Hardens,     P.     J.     and    Culbertscn,     J.     concu 


Publish    abstract    only. 
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In  The 
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APPELLATE  COURT  OF  ILLINOIS 


FOURTH  DISTRICT 


JAN  3  01953 


Marcella  iviae  Clark  and 
imogene  Ptopes, 

Plaintiffs  -Appellees , 

vs. 

Charles  Rowatt, 

Defendant  -  Appellant . 


Appeal  from  the 
Circuit  Court  of 
Williamson  County, 
Illinois 
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Hon.    C.    Ross  Reynolds,    Judge  Presiding. 


Scheineman,     J. 

The     plaintiffs     suffered    injuries    in    an 
accident    while     riding    v/ith    the    defendant    as    guests, 
and    brought    this     suit    charging    that    defendant    was 
guilty    of    wilful    and    wanton    misconduct.        A    jury 
found    the    defendant    guilty,     and    alsc     returned    a 
special    verdict    in    response    to    an    interrogatory, 
that    defendant    was    guilty    of    wilful    and    wantrin   mis- 
conduct.       Damages    were    assessed    at    $3500    for 
each    plaintiff,     upon    which    judgn-.  ents    were    entered, 
and    this     appeal    followed. 

It    is    not    contended    that    the     verdicts 
were    against    the    manifest    weight    of    the    evidence, 
but,     for    other    reasons,     we    deem    it    necessary    to 
indicate    its    substance. 

The    three    perscns    involved    nnet    at    a 
tavern    about    9:00    P.     M.     While    there    is    no    claim 
of    intoxication,     it    appears    that    during    the    ensuing 
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two    hours    they     stopped    at    two    other    taverns, 
though    the    drinking    was     reported    as     moderate, 
then    stopped    at    a     restaurant    and    had    something 
to    eat. 

The    testimony    of    the    girls    presents 
the    following:       They    left    the     restaurant    in   tl  e  r  r  i  n  , 
intending    to    return    to    the    tavern    in    Colp    to     re- 
trieve   the    girls'     car.        At    first,     the    defendant 
drove    very     slowly,     so    slowly    that    he     impeded 
traffic,     cars    behind    them    had    to    come    almost    to 
a    stop    before    going    around    them.        One    of    the 
girls     said     'Cut    it    out'    and    the    defendant    then 
changed    tn    high    speed,     estimated    at    seventy, 
slowed    Sonne    for    a    curve,     but    crossed    a     railroad 
at    such    speed    one    of    the    girls    bumped    her    head, 
then    on    a     straight    road    he     drove    at    70    tc     V5   miles 
per    hour.        One    of    the    girls    again    said    "cut    it    out", 
or    words    to    that    effect. 

Next,     the    defendant    proceeded    to    swerve 
the    car    fro   m    one     side    of    the    pavement    to   the     other. 
One    of    the     girls     screamed,     the    car    went    too    far 
to    the     right,     the     right    wheels    dropping    off    the 
pavement    at    a    place    where    the    shoulder    was    low, 
then    proceeded    in    that    manner,     without    reducing 
speed,     for    a    distance    estimated    at     150    feet,     to 
a    place    where    a    gravel    drive    led    off    to    the     right, 
where    it    seemed    the    defendant    attempted    to    turn 
back    .-nto    the    pavement.        The    car    turned    over    and 
rolled,     making    two    or    three    complete     rolls    before 
it    stopped,     but    the    occupants    were    thrown    out. 
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The    defendant    testified    that    he    had 
driven    slowly    at    first,     about    ten    nniles    per    hc^ur 
because    the    pavement    was     rough    at    that    place, 
that    he     was    urged    to    hurry,     so    he     speeded    up, 
but    did    not    go    faster    than    50    cr     55    nniles    per 
hour,     did    not    zigzag,     met    a    car    which    crowded 
hinn    partly    off    the    pavennent,     he    hit    a     scft    spot 
at    the    driveway    and    lost    a    defective    rear    wheel, 
causing    the     car    to    ri>ll    over    two,     possibly    three 
times. 

A    witness      named    Caliper    riding    with 
a    friend,     saw    a    cloud    of    dust    ahead,     and    told    his 
companion    there    had    been    a    wreck,     and    to    slew 
down,     they     stepped    at    the     scene,     and    the    driver 
went    for    an    ambulance,     while    Mr.      Caliper    stayed 
at    the     scene.        He    found    one    of    the    girls     (Pr^pes) 
sitting    on    the    pavenrient,     bleeding,     but    conscious. 
Defendant    was    looking    under    the    car,     apparently 
seeking    the    other    girl.        Witness    joined    in    the 
search,     but    without    success.        About    five     minutes 
later,     another    nnotorist    stopped    and    produced    a 
flashlight.        After    further    search,     they    found    the 
other    girl    (Clark)    unconscious,     lying    in    a    ditch, 
her    head    in    water,     at    a    point    about    35    feet    from 
the    pavement.        There    is    ether    corroboration    for 
his    testimony. 

This    witness    exannined    the    terrain    and 
found    the    wheel    marks    where    the    car    had    traveled 
about     150    feet    partly    on    the     shoulder,     found    marks 
indicating    where    an    attempt    had    been    made    to    turn 
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back    onto    the    slab,     also    marks    indicating    the 
car    rolled    over    two    or    three    times.        It    was 
standing     100    to    200    feet    from    the     gravel    drive- 
way,    missing    both    doors    and    the     right    rear 
wheel,     the    top    and    trunk    mashed    down. 

Plaintiff    Pro  pes    also    testified    that 
right    after    the    accident,     defendant    cautioned 
her    "Remember    there    was    another    car    run    us 
off    the    road,     that's    what    we    will    say.  "       She 
agreed    because     she    thought    he    might    be     "in 
trouble".       The    defendant    denies    this    episode. 

The    witness    Caliper    did    not     recall 
meeting    another    car    at    cir    shortly    before    the 
time     of    the    accident.        Neither    did    his    companion, 
and    he     did    not    believe    there    was    any. 

An    investigator    for    the     insurance     com 
pany    called    on    plaintiffs    (they    were     sisters)    at 
their    mother's    home    some    time    after    they    were 
out    of    the    hospital,     and    wrote    down    purported 
statements    which    they    signed.       These    statements 
were    used    for    impeachment.       In    general,     the 
statements    were    to    the    effect    that    defendant    had 
been    driving    in    a    careful    and    safe    manner,     and 
had    been    crowded    off    the    road    by    another    car. 
Both    statements    contained    detailed    descriptions 
of    plaintiffs'     injuries,     and    there    was    evidence 
plaintiffs    had    been    told    the    statements    were 
needed    only    because    the    company    was    going    to 
pay    their    medical    expenses. 


A    significant    item    in    the    state- 
ments    is    that    while    the     investigator     recorded 
that    another    car    had    forced    defendant    off    the 
slab,     there    were    statements    by    both    girls    that 
they    had    not    seen    any    such    car.        To    this    extent, 
the     statements    do    not    impeach,     but    conform    to 
the    testimony    that    this     was     something    plaintiffs 
hadbeentold. 

Objection    was    made    to    some     of    the 
cross-examination    of    the    investigator.        Plain- 
tiffs'    counsel    several    times    put    questions    which 
were    misleading    and    unfair.       Objections    by 
defense    counsel    were     sustained    by    the    court. 

This    accident    had    happened    shortly 
after     11:00    P.     M.        The    defense    produced  a    witness 
who    testified    that    he    had    met    a    car    about    a 
quarter    of    a    mile    or    more    from    the    place    of    the 
accident,     which    car    had    crowded    him    and    made 
him    mad.       He    said    this    was    about    midnight.       He 
made    other    conflicting    statements    as    to    time. 
The    court    ruled    this    out    as    too    remote,     and    error 
is    assigned    on    the    ruling. 

The    witness    had    no    means    of    knowihg 
whether    this    car    that    he    met    had    passed    the 
defendant's    car    before    or    after    the    accident,    nor 
what    it    did    more    than    a    quarter    of    a    mile    from    his 
place    of    observation,     and    his    time    statements    did 
not    fit    the    picture. 

The     ruling    was    correct.       It    is    the    pro* 
vince    of    a    trial    judge    to    pass    upon    the    relevancy    of 


collateral    matters.        If    evidence    offered    is     so 
remote    that    it    does    not    appear    to    have    an    ob- 
vious   tendency    to    elucidate    the    question    in    dis- 
pute,    it    should    be     rejected.        Gardner    v.     Meeker 
169    111.     40  ,     44  . 

The     defense     mcst    strongly     urges    as 
ground    for     reversal    the    fact    that    plaintiffs' 
counsel    used    innpr^per    and    prejudicial    argument 
to    the    jury.        In    his    first    closinc     argument,     the 
attorney    spoke    about    scars    borne    by    a    plaintiff, 
and    asked    the    jurors     "V/ould    you    want    those     scars 
3n    ycu?        Would    you    want    those     scars     on    you?"    The 
statement    was     repeated    five    times,     was    interrupted 
by    defense     objection,     which    was     sustained    and    the 
jury    admonished    by    the     c^urt    to    disregard    the     im- 
proper   remarks. 

It    has    been    held    reversible    error    to 
appeal    to    a    jury    to    put    themselves     in    the    place     of 
plaintiff.        Goad    v.     Grissom,     324    111.     App.      123; 
"Williams    v.     Norman,     347    111.     App.      181. 

In    his    final    argument,     plaintiffs' 
counsel    criticized    the     investigator    who    obtained 
statements    from    the     girls,     f-r    net    advising    them 
of    their    rights,     or    enquiring    whether    they    had    an 
attorney.        He    then    argued    that    lawyers     commonly 
advise    clients    not    to    make    statements,     and    assert- 
ed   that    was    his    custom,     and    that    defendant's    attorney 
had    often    d-^ne    the    same    thing.        The    court    sustain- 
ed   an    objection    and    told    the    jury    to    disregard 
comments    on    what    the    attorney    did    in    other    cases. 


Later,     it    was    asserted    that    defend- 
ant's   attrney    would    not    have    used    such    tactics. 
Objection    was    again    custained    and    the    jury    ad- 
nri-jnished.        R.eference    was    als        made    to    the    fact 
that    the    defense    had    discussed    and    minimized 
the    injuries    and    dannages,     then    fc  lie  wed    the     co  nrir 
ment:       "He     is     expecting    you    to    find    a    verdict     — ". 
Objection    was     sustained    and    the    jury    admonished. 

It    is    h-ighly    improper    t  -j    g<>    outside    the 
evidence    and    make     comments     en    the    attorney's 
personal    experiences    anJ    what    they    did    or 
would    do.        Appel    v.     Chicago    Ry.     Co.      259    111.  56  i; 
Trainer    v.     Baker,      195    111.     /^pp.     2i6.        And    of 
course,     ccunsei    have    a     ri;:;ht    to    discuss    the 
question    of    damages    without    thereby    admitting 
liability,     and    opposing    counsel    has    no     right    to 
assert    the     contrary. 

It    is    apparent    that    plaintiff's     counsel 
did    use    inn  proper    argument.        Moreover,     when 
the     court    ruled    against    hinn,     he     did    not    withdraw 
his     remarks,      :.  r    offer    any    apology.        Such    conduct 
is    not    approved,     but    the     question    for    this    cjurt 
to    decide     is     whether    the    trial    court    abused    its 
discretion    in    denying    a    motion    for    a    mistrial, 
and    erred    in    denying    the    motion    for    a    new    trial. 

There     is     such    a    vast    number     jf    prece- 
dents    on    this     subject,     it    woulA    serve    no    purpose 
to    attennpt    to    digest    them    herein.        There    are 
many    cases    w'nich    hold    that    failure    to    object    to 
improper    argunient    is    a    waiver    of    the    point.        The 


very    purpose    of    requiring    an    objection    is    to 
afford    an    opportunity    to    the    trial    court    to 
make    a     ruling,     and    tc     ?.  dmonishthe    jury,     there- 
by   obviating    the    error.        Numerous     cases    have 
ruled    that    by     such    action    the    error    was     cured. 
On    the     ether    hand    there    are     cases    in    which    it 
is    held    the    action    taken    is    not    sufficient,     and 
that    a    motion    for    a    mistrial    sh..uld    hav2    been 
allowed. 

In    the    f.-jur    instances     in    this    case, 
the     court    promptly    sustained    objections,     and 
each    time    adnnonished    the    jury    t'.>    disregard    the 
improper    remark.        Generally,     the    trial    ct.  urt    is 
allowed    s  •   me     discretion    in    determining     whether 
his     rulings    and    action    have    been    sufficient. 
Eilers    v.     Peoria    Ry.      Cc.     200    111.     A  pp.     487. 

In    those    cases    in    which    the     rulings 
were    held    not    sufficient    ti,    cure    the    improper 
argument,     there    appears    usually    some    other 
factor     requiring    reversal.        There     may    have 
been    other    serious    errors,     as     in    V/illiams    v. 
Norman,     347     111.     A  pp.      181,     recently    decided    in 
this    c^.  urt.        There    are    cases    in    which    the     size 
of    the    verdict    indicates    passion    and    prejudice 
resulting    from    the     improprieties.        Then    there 
is    the     class     of    cases     in    which    the     reviewing 
court    finds    that    the     evidence    presents    a    very 
close    case,     or    that    the     successful    party    has    a 
weak    or    d/ubtful    case. 

It    nnay    be    assumed    that    the     granting 
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of    a    motion    for    mistrial,     or    for    new    trial, 
would    have    been    sustainei    in    this    case.        On    the 
other    hand    thia     c£.  nnot    be     clar>sified    as    a    close 
or    doubtful    case.        The    evidence    was    such    that 
the    trial    judge    would    be    justified    in    finding 
that    another    trial    would    not    promote    justice,     or 
be    likely    to    result    differently.        And    apart    from 
the     items    mentioned,     the     record    in    this    case    is 
free    from    error    to    an    unusual    degree. 

Nor    can    it    be     said    that    the    verdicts 
were    excessive.        It    is    true    that    the    medical 
expense    was    only    a    few    hundred    dollars.        But   the 
plaintiff,     Clark,     besides     cuts    and    severe    bruises, 
suffered    a    compound    fracture    of    the    jaw,     and  wore 
a    metal    brace    Vvfith    her    teeth    wired    to    it    and    her 
jaws    wired    together    for    fcur    weeks.        The    ether 
plaintiff,     Propes,     had    no    fractures,     but    her    in- 
juries   were    not    trivial.        She    had    cuts     requiring 
sutures,     severe    bruises,     was    in    the    hospital    for 
eight    days,     could    not    walk    for    a    month,     and    was 
left    with    scars,     one    on    her    forehead,     and    long, 
jagged    and    discolored    scars    on    her    legs.       Medical 
testimony    was    that    the    scars    were    permanent.       In 
view    of    the    nature    of    the    injuries,     the    attendant 
pain    and    suffering,     hospitalization,     loss    of    time, 
and    other    elements,     the    verdicts    are    within    the 
reasonable    scope    of    the    evidence. 

Some    objection    is    made    that    the    court 
refused    proper    instructions    tendered    by    defendant. 
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The  court  gave  18  instructions  at  defendant's 
request.  They  adequatrTly  co\-ered  a'.  .1  phases 
of  the  case,  including  ro.  a  1 1  e  .•  .:  i  -^  the,  refused 
i  n  s  t  r  u  c  i:  i  c  r  .'•  .  \\~  hi  (.  n  more  t  h  %  n  one  instruction 
c^n  the  same  subject  is  tendered,  a  party  will 
not  be  heard  *  o  c  c-  rr  p  1  a  i  n  that  the  c  -  u  r  t  in  i  r;  h  t 
have     selected    o  r.  e    more    favorable    t  >t    him. 

We    conclude    that    the    errors     assigned 
do    not    require     reversal,     and    the    judgn^ents    are 
affirmed. 

Judgments    Affirmed 

Hardens,     P.     J.     and    Culbertson,     J.,     concur. 

Publish    Abstract    only. 
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MR,  JUSTICE  FEIN3ERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  this  action  for  personal  Injuries 
alleged  to  have  been  caused  by  negligence  of  defendant  In 
the  operation  of  its  business  of  a  bath  house.   A  trial  with 
a  jury  resulted  in  a  verdict  for  §-^,000  for  plaintiff,  and 
Judgment  vj-as  entered  accordingly,  from  which  judgment 
defendant  appeals. 

Defendant  raises  a  jurisdictional  question  v±Lich 
must  first  be  met  before  considering  the  merits  of  the 
controversy.   On  June  22,  19^,  the  action  v/as  dismissed 
for  want  of  prosecution.   On  January  7,    19^9,  an  order  was 
entered  vacating  the  order  of  dismissal.   We  find  In  the 
record  a  petition  in  the  nature  of  coram  nobis,  under  section 
72  of  the  Civil  Practice  Act,  notice  of  the  filing  of  such 
petition,  an  answer  thereto,  and  a  hearing  resulted  in  the 
entry  of  said  order.   ¥e  are  satisfied  that  the  court  had 
jurisdiction  and  was  justified  in  vacating  the  order  of 
dismissal.   Ellman  v.  DeRuiter,  412  111,  285,  292;  Aajnlral 
Corporation  v.  Newell,  3^8  111.  App.  180. 

The  complaint  charges  defendant  was  the  owner  of 
and  operated  a  bath  house;  that  plaintiff,  as  a  patron, 
paid  his  fee  to  defendant  for  the  use  of  its  facilities  for 


talcing  a  bath.   It  charges  general  negligence  in  the  failure 
to  use  proper  care,  skill  and  diligence  in  the  operation  and 
conduct  of  defendant's  business,  and  as  a  result  of  defend- 
ant's negligence  plaintiff  was  injured. 

Defendant  filed  an  ansvrer,  and  in  the  same  general 
terms  denied  the  negligence  charged,  and  alleged  that  what- 
ever injuries  plaintiff  sustained,  if  any,  were  due  to^or 
occasioned  by  the  contributory  negligence  of  plaintiff,  vjhioh 
proximately  caused  the  alleged  injuries. 

At  the  close  of  the  plaintiff's  case  and  again 
at  the  close  of  all  the  evidence,  defendant  moved  for  a 
dix-ected  verdict,  v/hich  was  denied.   After  verdict,  defendant 
moved  for  a  judgment  notwithstanding  the  verdict  or,  in  the 
alternative,  for  a  new  trial,  both  of  v/hlch  motions  were 
denied,  and  judgment  vras  entered  upon  the  verdict. 

The  evidence  is  undisputed  that  plaintiff .was  a 
patron  of  this  bath  house  over  a  period  of  20  years.  On   the 
day  in  question  he  went  to  defendant's  place  of  business 
with  his  son,  then  l6  years  of  age,  both  of  them  becoming 
patrons  and  paying  the  fee  charged  for  a  bath.   They  went 
to  the  locker  room  and  removed  their  clothing.   The  son 
descended  a  flight  of  stairs  to  the  bath  floor  to  obtain  a 
pail,  soap  and  towels  for  himself  and  plaintiff,  preparatory 
for  their  bath.   As  he  descended  to  the  bath  floor  he  noticed 
a  Tool  of  v/ater  around  and  over  the  drain  in  tthe  floor,   Tiie 
water  did  not  drain  off.   The  v/ater  looked  soapy.   He  \ras 
familiar  iidth  the  physical  surroundings,  having  been  there 
before.   The  bath  floor  had  a  swiimning  pool  in  the  center 
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and  "benches  along  the  east  and  west  walls  of  the  aisles  be~ 
tv/een  the  swimming  pool  and  the  walls.   He  walked  through 
the  pool  of  water,  apparently  iirithout  any  difficulty,  and 
obtained  the  bucket,  soap  and  towels.   He  went  upstairs  to 
the  loclcer  room  to  notify  his  fa.ther  that  he  had  everything 
ready.   The  two  of  them  descended  the  staircase  in  question 
to  the  bath  floor.   The  son  preceded  him.   He  heard  a  thud 
and  observed  his  father  had  fallen  to  the  floor. 

Plaintiff  testified  through  an  interpreter  as 
follows:   "I  just  come  out  below  the  step  there  and  then  I 
find,  something  down  there  and  I  fall,   I  no  see  with  my  ox-rn 
eyes,  *  *  *  \fnen  I  got  to  the  last  step  I  found  a  big  place 
and  there  was  v/ater  and  somebody  in  washing  leaves  a  little 
soap  there.   The  sewer  was  blocked  up.   I  ^^ras  just  vralklng 
around,  plop,  plop, plop,  plop,  and  I  fell  down  this  way, . 
The  soap  was  way  below  my  feet  and  I  didn't  see  the  soap. 

*  ^'  *■  I  fell  on  my  right  side,"   On  cross—examination  he 
testified:   "\fnen  I  got  down  there  I  saw  soapy  water  and 
leaves.   It  was  not  all  over  the  floor,  it  was  only,  you  Icnow, 
v/here  the  v^ater  goes  down.   I  was  walking  and  I  wallced  right 
into  the  v/ater  and  that  is  when  I  fell.   There  was  a  colored 
porter  around  there.  *  *  *  The  water  was  halfway  in  the  room 
and  there  were  drains  there,  *  *  *  x  don't  know  how  many  drains 

*  *  *  .The  place  was  in  the  sarne  condition  this  day  as  It  \ras 
every  other  day  I  have  been  there, "  On   redirect  examination 
he  testified:   "Before  I  fell  I  saxir  some  kind  of  leaves 
there,  but  I  didn't  see  the  soap.   I  saw  the  foam,  but  the 
piece  of  soap,  no.  *  *  *  All  I  saw  we^s  a  little  water,   I 
saw  lots  of  water  before.   Before  when  I  went  in  there. there 
was  more  water,   I  never  paid  no  attention,  I  never  do.   That 


day  I  happened  to  fall.      That's  all,    I  have   seen  xira-fcer  there 
before,     Iv'hen   I  walk  before   I  saw  the  water."    (italics  ours,) 

This  was   all   of   the    evidence   In   its  most   favorable 
light  for  the  plaintiff,    bearing  upon  the   question  of  defend- 
ant's negligence  and  plaintiff's  due  care,      We   recognize 
that  if  there   is  any   evidence,   xidth  all  favorable   inferences 
therefrom^    tending  to  prove   the  material   averments  of  the, 
complaint,   we  cannot,    as   a  matter  of   law,    say  that  there  Is 
no   liability,    and  it  becomes   a  question  of  fact  for   the   Jui'^y, 
Llbby,    McNeil  &   Libby  v.    Cook,    222   111,    206,    followed  in 
Mlnters  v.   Mid-City  Management   Corp.,,    331  111.    Ajjp,    64,    71, 
and  cases  there  cited,      ¥e   are  called  upon  to    determine 
whether  the  verdict  and  judg-ment   are  against  the  niinlfest 
weight  of  the   evidence. 

The  porter,    employed  by  defendant  at   the  time  of 
the  accident,    testified  he  had  been  working  there  for  four 
months  previously  and  remembered  the   accident   in  question* 
His   duties  v-;ere   to   see  that   the  floor  was  clean— »soap  and 
leaves  kept  off  the   floor.      If  there  were  any  leaves  he  would 
pick  them  up.      He  would  v/ash  the  floor  vrXth  a  hose.      He  would 
walk  around  to  see    that   there  wasn't   any   soap  or  lathei-*  or 
anything  like   that  on  the    steps  or  on   the  floor.      He  made   the 
rounds   all   day  while   the   place  was   open.      He  had   just   finished 
his  rounds  when   the  accident  happened.     He  xvas   standing  and 
looking,    leaning  up  against   the   building.      He  had   just   got 
through  cleaning  the   floor.      He   saw  plaintiff  holding  on  to 
his  son.     When  they  got   downstairs  to    the  bath  floor  plain- 
tiff  caught  hold  of   the  bannister  of   the   pool,    xiralked  about 
half  way  to  the    swimming  pool  and   then   sat   dov/n,    and   the    son 
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sat  with  him.   There  were  three  or  four  other  people  on  the 
bench.   Plaintiff  sat  about  15  minutes  before  he  moved.   He 
savf  hJ.m  get  up  from  the  bench;  "he  started  to  move  •*  «•  *  and 
he  bent  over  *  *  *  holding  on  to  his  right  side,  his  right 
leg,  lilce  he  didn't  straighten  all  the  way  up,  but  he  was 
just  holding  on  to  his  right  leg  and  finally  walked  about 
three  feet  and  all  of  a  sudden  he  went  dox-m,"  He  walked  over 
and  ricked  him  up,  and  when  he  ricked  him  up  he  complained 
of  pain,   V/lien  he  picked  him  up  the  floor  vras  clean  and  . 
moist.   It  wasn't  wet,   Tliere  was  no  soap  or  leaves  and  no 
plugged  or  flooded  drains.   Tliere  vj-ere  ten  drains  on  that 
floor.   On  cross-examination  he  further  testified  that  he 
cleaned  the  floor  regularly  about  every  15  minutes,^  Ifhen 
plaintiff  got  up  from  the  bench  and  started  to  walk,  he 
walked  about  3  feet  and  then  all  at  once  he  caught  his  leg, 
like  he  x/as  going  dovm  on  his  right  leg.   He  offered  to  give 
him  a  hand,  and  he  told  him  to  get  away,  that  he  could  handle 
it  himself.   After  he  fell,  "1  offered  to  give  him  a  hand 
*  *  *  but  he  didn't  v/ant  me  to  help  him," 

Another  v/itness  for  defendant,  who  was  .in  the 
bath  house  as  a  patron  at  the  time  of  the  accident,  and 
apparently  a  disinterested  witness,  testified  he  frequented 
the  bath  house  as  a  patron;  that  at  the  time  of  the  accident 
he  happened  to  come  In  to  the  bath  house  about  the  same  tlms 
as  plaintiff,  and  he  noticed  plaintiff  with  a  young  man 
wallzlng  with  him;  that  plaintiff  was  sort  of  limping  and  that 
drew  his  attention;  that  he  was  talcing  a  shower  and  happened 
to  be  facing  plaintiff;  that  he  noticed  plaintiff  was  sitting 
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on  one  of  the   cement  benches  and  the   son  was   sitting  along 
side   of  him;    that   p-lalntlff   tried  to   get  up,    and  he   was  In 
some  kind  of  pain;    that  he  was  making  a  noise;    that  he  tx-led 
a  couple  of   times   to   get  upj    that  he   finall^r  got  up  and 
started  wallclng  toward  the  place  where   there  vras  xirater  to 
pick  up  the  "bucket;    that  he   tried  to   get  vrater;    that  he    saw 
plaintiff  fall;    that  plaintiff  had  talcen   3  to   6   steps  before 
he  fell J    that    "the  condition  of  the   bath  room  floor  that 
day  was   0,   K,      It  has   always  been  clean  over  there.      There 
were  no   drains  plugged,      I  would  say  there  were   four  to    six 
dx-ains.      They  were  in  plain   sight  from  where   I  \^as   standing, 
and  they  are   scattered  so   the  water  always  keeps   going  doxm, 
I  didnH   see  any  accumulation  of  water  on  the  floor  anlcle 
deep.      I  didn't   see  any  buiioh  of  leaves-— there  may  be,  a  leaf 
here  and  there — there  alTvays  will.     You  can't  help  it," 

Another  v;itness  for  defendant,    a  patron  of   the  bath 
house   at    the   time   in  question,    testified  that  he  was   at   the 
shower  irhen  he   saw  plaintiff  come   downstairs,    and  the   fact 
that  plaintiff  was   supporting  himself  with  a  cane  and  had 
been  partially  bent  over  attracted  his   attention;    that  he 
sort  of   staggered  along  with  the  help,  of  a  young  manj    tliat 
when. he  first   saw  plaintiff  he  was    just  coming  down  the  last 
step*   he  didn't   see   him  fall.        ¥hen  he  went  over  to  hlrn  the 
floor  was    semi— dry,    because  water  was   continually  flowing, 
but  it  wasn't   slippery;    he  didn't   see. any  plugged  drains; 
he   saw  no    soap  or  leaves   on   the   floor, 

In  the  light  of  the  testimony  of  these  disinterested 
wi'fenesses,  and  plaintiff's  oi-m  admission  that  the  accumulation 
of  water  he  referred  to  v/ac  not  over  the   entire  area  of   the 


floor,    that    there  was   an   area  through  vmlch  he   could  have 

wallced  without  going  through  the  water  near  the  drain j    the 

very  fact   that  his   son  walked  through  the  pool  of  water 

twice  "before  the  accident  without  difficulty,    and  the   further 

fact   that   plaintiff   does   not   claln  he    saw  any   soap   on   the 

floor  and  did  not  know  what   caused  him  to   fall,    convinces 

us   that  upon   the   question  of   plaintiff's   due  care   and 

defendant's  negligence,    the  verdict   is   against  the  manifest 

weight  of  the   evidence,    and  it  "becomes  our  plain  duty,   under 

these   circumstances,    to   reverse  the   judgment   and  remand  tiaG 

cause  for  a  ne\i  trial.      Norkevich  v.   Atcha^sgiit;    Topeka  & 

Santa  Fe  Ry.   Go.,    263   111.   App,   1,    k,      (Certiorari  denied 

by  the  Supreme   Court.) 

JUDG-HENT  REVERSED  Al^D  CAUSE 
REIviAIIDED  FOR  A  L!EW  TRIAL. 

LEWS,    P.J.    Al^ID  KILEY,    J.,    CONCUR, 
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Appeal  l^pom 
Circuit  Court 
Da  Page  County, 


JiNHaSON  —  J. 

Robert  0,  Hall,  plaintiff-appellant,  filed  his  suit  for  personal  Injuries 
against  Fvsak  Koehler,  defendant-appellee,  in  the  Circuit  Court  of  Du  Page 
County,  Illinois.  The  injuries  were  sustained  as  the  result  of  an  accidant 
occurring  about  9:00  /,  H,  on  February  9,  19^1  at  or  near  the  intersection 
of  Gatalpa  JWenue  and  Irving  Park  Boulevard  in  the  Village  of  Woodale, 
Illinois,  llie  complaint  alleged  that  the  plaintiff  was  struck  by  an  autoaQobile 
negligently  operated  by  the  defendant  and  that  the  plaintiff  sustained  serious 
personal  injuries.  The  defendant  by  answer  denied  tiiese  allegations.  The 
case  was  tried  on  the  issues  and  the  Jury  returned  a  verdict  o£  not  guilty, 
A  motion  for  a  new  trial  was  denied  and  Judgment  was  entered  on  the  verdict. 
The  plaintiff  has  appealed, 

THie  undisputed  facts  were  as  follows:  Irving  Park  Boulevard  is  a  two- 
lane  concrete  highway  running  generally  east  snd  west,  Catalpa  /.venue  is  a 
"T"  street  running  north  and  south  and  terminating  when  it  alters  Irving  i'aric 
Boulevard,  The  "iefendant  prior  to  and  at  the  time  of  the  accident  had  been 
driving  his  automobile  east  on  Irving  Park  Boulevard  in  the  east  bound  traffic 
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OSS*!  «cr  ^o  dTu/cC  ^IxTDOlC!  9ff*  fll  ,99XX9qqi5-d-aafaflBl«l:-  ^leXifeoX  jtoMfc  ianisgiB 

jfnaJbisos  na  \o  ^luzai  BiiS  e*  baiiJUiai»  tnav  eeitulni:  ©xfT    .siosnlXII  ^x^nuor' 

noWo9bi«*Ri  eitt  -xiissn  no  *b  X^X  ,?  t^aJ"^''^  «»  •«  .^  OOi^  iooda  satmireoo 

^oXfibocW  lo  ©saXXXV  •<!*  nl  btSTeXiroa  3(tb'?  anJhni  bns  soiwta.  eqXs^sO  lo 

oXldoMoiBa  n»  >j:cf  3(t«n«>8  ejr.w  llWoifiXq  srl*  *aiW  b»s«XX£  *«X*XqjBOO  eri?    .elonlXXI 

sdT     .sflolifiSdlXa  93sil^  boixraJb  ^rw«18  -^  i^nsfcaalsb  drfT    .aelnu/tni  Xsnorxscr 

,X<^Xitfs  ion  lo  icibiav  a  bairu/*©*!  t^  ®^  *»**  aenwl  arfcf  oo  bBtti  mw  sa«9 

•iolb'ssv  9i{.t  fio  bd-imiao  eav  inMBSbat  l^n*  b9tmb  ham  iMini  tnwj  s  'sol  aol$om  ^ 

mwa  a  el  btR-voItfc^  iT'ttl  BiLhril    te^XX<A  8«  ^i»w  aiodl  b»#M3«J:bmr  a/l? 

«  8l  ejiaer    aqXalAD     .iaov  bm  Has  x^Xaienvji  SAl^ninc  ^wl|lif  •^•rtsfioa  ami 

3iu^  yxlT^xI  aTsio*  ii  nsdw  scLti«<iJbffz»#  btfe  iUuoa  bns  lit^on  italnttin  fwrtit  "T* 

oMcT  bBd  iaebloos  »di  To  asM  mit  ta  bm  ei  ittt^q  ituiim'iab  adT    ,bvif9lBcM 

simaid  bn&otf  iK&»  sdi  ai  bTeveXooS  jhtsl  T^trtl  ao  taeat  sXidoaoixra  aid  jualrtA 


l^ne«  The  day  was  clear  and  cold  and  there  was  Ice  and  snow  on  the  paveaent, 
raore  on  the  east  bound  traffic  lane  than  on  the  west  lane.  The  plaintiff  had 
been  riding  on  a  Motor  Coach  bus  travelling  west  on  Irving  Park  Boulevard, 
He  had  got  off  the  bus  vhere   it  had  stopped  to  dis(*arge  passengers  at  the 
intersecticm  of  Irving  Park  Boulevard  and  Catalpa  Avenue,  He  had  stopped 
on  the  west  side  of  Catalpa  ^venue,  started  to  cross  larving  Park  Boulevard 
and  while  on  the  paved  portion  of  the  highway,  had-beai  struck  by  the  automo- 
bile operated  by  the  defendant  and  as  a  result  thereof  had  received  serious 
personal  injtiries.  There  was  no  dispute  as  to  the  fact  that  the  plaintiff 
had  received  these  serious  injuries  including  injiaries  to  his  head  which 
had  impaired  his  memory, 

TIte  plaintiff,  Robert  G.  Hall,  testified  in  aibstance:  that  he  got  off 
the  bus|  that  he  did  not  remenber  starting  across  Irving  Park  Boulevard  or 
getting  hit  by  the  autsanobilej  that  the  first  conscious  recollection  he  had 
was  twenty-three  days  later  when  he  discoveired  that  he  was  in  a  hospital, 

George  S,  Hall,  father  of  the  plaintiff,  testified  that  just  prior  to 
the  accident,  he  was  standing  an  the  front  porch  of  the  Coonunity  Club  where 
he  and  his  son  resided;  that  he  saw  his  son  get  off  the  bus  at  the  intersec- 
tionj  that  he  saw  his  son  look  in  both  dlreotions  before  he  stsjrted  to  cross 
the  hi^wayj  that  i^ile  he  was  crossing  the  street,  he  was  struck  about  the 
CKiter  of  the  streetj  ttiat  the  Cosaaunity  House  was  "ri^t  straight  aciross 
frcm  Catalpa,  probably  fifty  <xc   sixty  feet," 

The  defendant,  Frank  Roller,  testifiedt  that  he  was  driving  his  auto- 
mobile about  twenty  or  twenty- five  miles  per  ho\ir  prior  to  the  time  he  saw 
the  plaintiff J  that  upon  seeing  the  plaintiff  crossing  the  street  he  iniaedlately 
applied  his  br^es;  that  his  oar  kidded  on  the  icy  pavement;  that  ^e  plaintiff 
was  beyond  the  middle  of  the  west  bound  traffic  lane,  near  the  center  of  the 
street  when  he  first  saw  hiaj  that  defendant  did  not  blow  his  hornj  that  at 
the  time  his  automobile  struck  the  plaintiff,  he  was  in  the  east  bound  traffic 
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4*n©«rBT£.q  9:L-f  ao  wone  baa  sol  B£w  BteiiS  bnsi  bS.00  fens  imelo  asw  x;ab  arff     .anal 

ixaH  llWateXg  srfT    ,««5l  <N!«v  erf*  «o  Jttsifi  sfssX  fitting  fcrftrfed  Jes*-  s^^  flSo  <««* 

.b-ifivaliToS  jf-XB^  sniTirl  jko  *«»%-  ^ttillvvBti  ajjcf  rfosoO  lo^foK  a  no  ^aJtiin  tsfd 

t^rii  .1&  a-sssCTsaaBtr  a^ierfoaifc  oj'  isscqoiit  &64  il  eiorfw  ai^d  erf,*  lie  &e'i  bed  ©H 

baqqodTs  bad  sFI     ,oW8«vA  liOlsiaO  isos  f)"xsv®.f:iio8  jl-jaSl  SflJbntI  lo  awi^osana^oJ: 

fciovslitfos  jIib"?  gniv'il  zeo-ja  ©;t  be^-ja*?  ,»3jhsva.  aqfJa^^sO  lo  sfcis  i^sew  srfif  no 

-OA-.o^jifs  edc)^  x^  iloirhS'&  ossd  .|:^d  ,x»v^Xd  sdi  lo  aoliioci  b&raq  stU  no  bUsHv  bm 

suoituB  beTl^cdT  bi-.if  loertsiii  ilaavx  £  m  boe  ^CLabisslsb  sili  -igd  be^Aisqe  eJUcf 

riolriw  f'iS'f  a-l'i  c:'  ticii^/^ai  nnlLiylcrji  esJtiL'hni  sx?o1*£9b  5>39ii^  btfvisosTI  barf 

•xo  bTJBVsIxroS  shts^  gnivtl  aa<no«  anl^^aia  "i»£tei©BBi  *on  bib  »rf  *Brf*  jewef  sriJ- 

barf  srf  aoiioslZoo&i  awoxoanco  vteilt  srf^  isrfJ^  jeildocsorfaB  arf*  -lid  J-irf  ^^aliia^ 

tJMilq^d  a  ni  etw  ori  ia/ii  beiavootiib  »rf  n«£Jw  %«SsX  ^x^  9©'irfd -x^moKt  aaw 

ft^  TOl«i  *8»t  *-«rf*  b»il.i:<t8a^  ^lliiJMidlg  adi  lo  rradisl  ^XXsil  .".  egicsj 

©tsfftf  djffXv  igiiniJSiGDO  adif  lo  dtnoq  iBotl  ©il.*  no  aniioeiB  asw  srf  ,*«»foXrvt.«  e>ri* 

mo&^i9iest  »tlS  i&  9!J<I  9d&  lie  4^9^  ttoB  aid  vse  ed  issd#  ;bebX8»'!  ne^  sXd  boA  9rf 

88oi[0  Oi^  bS'^'Xii^'R  9rf  siC'ls»cf  a^no  tcJ-Ctftib  djed  sii  3io©X  nosi  elri  Wise  ©d  ^lii  jncicf 

s/B^  #x;cda  jiOind'S  saw  eri  ^isa'sd's  erit  SAle^®'^  ®**  S'*  sXlriw  J-»rf<-  f^vt^Xd  ©d* 

aamaa  d-rfslei^a  ^i^-bs"  esw  sbuoH  ^^XaawaoO  atfl^  ^sd*  j*j>»^8  ad^lo  i&^mp 

'^ .J^esl  x-^xi*  TK)  i[*lil  -^cbcfo^Q  ,aqXa;^AO  J(Wtl 

"O&m  6id  gnivXTi!  saw  ad  it,ii&     tbelltiZQi^  ^-rraXdaoS  :^j»rir»[  ,d-{wbfl»leb  ©rfT 

4ia8  dri  sal:*  adt  oi  wX^iq  'xirod  'ssk;  a®XliR  ©Tix-^^«sswd'  *«©  icdasii?*  *woc£«  9Xldo«[ 

Xl9iiib9$aal  ed  J^set^a  ed^  jniescns  llX4a!j&X<;  odi  gnXo^c  £>oqir  ^£i(#  t'^X^flXsXq  0d# 

ni^fob&Xq  »d^  JBd^  i$n»8iisvac  -^1  sd^  no  bobbJbie  ^xso  «Xd  ^d^  ^adikic^  sld  boHqqa 

Bfii  lo  rxsJ-aso  »dd  %»0fl  ,9£i»X  oXljbsiv^  bfl^oti  (t»»K  9Ai  lo  aXbbXR  sii^  bno^ctK)'  um 

4»  iAfltf  {n-xed  eXri  tfclii  ion  bib  ^raaboslsb  tefUf  \!aisi  vah  iaiil  «ri  n»d»  *S9i*« 

omji.'x^  bmKicT  ^sA9  ad^  ai  a»v  »d  ,llX^«J3^Xq  dd  i  litMru^s  «Xi<{flaBi«ji  :Xd  eSLfc^  eiSt 
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lane;  that  he  did  not  see  the  plaintiff  look  to  the  west,  that  he  was  looking 
east  all  toe  time  he  wes  crossingi  that  his  right  front  fender  and  headliehts 
struck  the  plaintiff.    He  ftirther  testified  as  disclosed  hy  the  abstracts 
"He  would  say  that  the  irapact  knocked  the  aan  ra^rbe  thsity-five  feet,  althou^ 
he  doesn't  know,   ..,  He  saw  hia  get  off  the  bus  and  then  he  saw  the  bus  start 
west  toward  the  witness,  ,,,  The  next  time  he  saw  the  pedestrian  was  when 
he  was  out  near  the  c«iter  of  Irving  Faxk,     At  that  time  he  was  60  to  30 
feet  west," 

Rupert  P,  'v'ellencbrf,  a  witness  to  the  acciuent,  testified:     that  he 
was  driving  at  about  twenty-five  miles  per  hour  behind  the  def«idant  for  soae 
time  prior  to  the  accident  and  that  the  distance  betwe«Bii  thera  did  not  dtisnge; 
that  thtS  ctefoadant's  car  skidded  between  150  and  200  feetj  that  he  did  not 
see  the  car  hit  the  plaintiff, 

George  ,«dl8,  another  witness  to  the  accident,  testified  that  he  was 
driving  westj  that  he  saw  the  plaintiff  ali^t  f roa  the  bus  and  thai  atteapt 
to  cross  Irving  Park  Boulevard  £r<m  the  noirfch  to  the  soutoj  that  he  got  past 
the  west  bound  lane  and  wes  spproxiaatoly  In  the  center  of  the  east  bound 
lene  when  he  was  struck}  that  he  did  not  see  the  plaintiff  do  arortoing  before 
st£>rti|^g  to  cross  the  street;  ttiat  he  did  not  see  hlja  look  in  a  westerly  direc- 
tion aid  believed  that  he  looked  strai^t  ahead;  that  the  defendant's  oar 
was  travelling  between  twenty  and  twenty-five  Mies  per  hour;  toat  the  plaintiff 
Classed  Irving  Park  Boulevard  Just  a  bit  east  of  the  east  side  of  Gatalpa 
/^enue;  that  he  would  say  that  the  plaintiff  was  knocked  about  thirty  feet 
by  the  Inpact;  that  he  saw  the  car  skid  prior  to  the  impact  wh«i  defendant 
tried  to  avoid  hitting  the  pedestrian. 

The  above  is  the  material  and  pertinent  testimony  as  disclosed  by  the 
abstract. 

The  plaintiff  assigns  as  error  for  reversal  of  the  judgaent  that  the 
trial  court  erred  in  giving  on  behalf  of  the  defottdant  certain  inst^ructions; 
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gaW-OoX  Sf.v  9d  i'tirli  ,*a©H  bM  o#  ^sictxl  VttiaMXq  9A&  eea  #oa  i^lb  »ll  *&rf.?   i«jU»X 

8^ffellt>»erf  bns  'ss.btsel  *noil  iiij^ix  alM  Aerfi*  jgn-tssoio  a«v  ail  mttS  erfi  IXe  4«s« 

iioatfudB  ©rf*  "^  bewoXositb  se  b^Hitiemi  i»sii'afi.  bYi     A'Xt'hii»Xq  ^tli  3loirx#e 

Mg^di^ie  ^i«9l  «r£lvclW(^  8<ft&tt  ^i^  ^^^  ba^tmcai  ^omati  aitii  4ii,~,d&  ^s  bXifov  all'* 

.'ff  a»ti$  baa  sstf  arfj  "ilo  .t©g  mtA  wie  .  -on^  .J^nasob  sri 

OP.  Qd  Od  3BW  ed  smM  >«H*  is^?.     .Jha'i  s*i'*^I  ^o  TEa^fisa  »rf:f  tsca  jJ^yo  esw  ed 

si{  ifiri*     :b9lildt50,t  ,^a^ioofi  til;*  Oi*  anaa^Jhf  a  \l'iot>rraXX9Vi  ,'^,  <fieq;7^I 
»a08  lol  ifa3i)«9l.9fc  erf*  bairfscf  Turtid  lakj  soXla  9V.n-x*'T®w4-  .t«©cf&  ;fii  -^aJtyi:^-  asw 

Soa  bib  sii  d-ftdd-  \i6»'i  OOS  bcM  0^  oasWect  i^cibbisis  'seo  sf^OMbfialeb  adi  .tAd^ 

mYii&tLtBlq  »At  S.td-^o  «rW  ©ds 
!ii-,w  sri  ;tef»  bailies©*  ,*rdbi'jc  iotttbi  'tedioas  ^.^ffsk  ffyitntO 

^<^n»^^«  ixori^  ba&  smS  stsU  tfytl  Jr^JLTi.   rj.s.&tiJ:&lq  edt  less  od  #sxl^  ^tttam  goivl^ 

'imrcjcf  *8»e&  i&nsfXi  edi  aJ:  'ijXs^^^vaiJb'.o'Rwp  ia^  Jam  «anX  fewmrf  rf«ow  erf* 

seeled  ^j^tUriitji  at  Yilitai^lq  «0  eoe  ion  Mb  9ff  w»i£^  }}{&»^«  aev  «ff  a»!^  sa»X 

-woUfc  x-f-ssx^aew  &  til  Hod  ^^  orf  dadt  i^nrt&B  »dt  aarso  o^  i^^^'i&s. 

'  itUiba!s>'i.9b  »tii  i^Ai  ibmiuU  idjj|i«i^8  basIodX  eif  ^adi  beveHsd  baa,  aol& 

£qXB;^s^:  lo  ^is  isss  ail^  lo  tea^  &J:<i  s  ^sirt  fcinreXifoS  Thai  'gniy^tl  baaaeia 

:  DQAooeai  SMt  Ylt^alalq  ^di  i»HS  faa  bhfom  md  tasli  {SimaTA 

^'i^ubRu -all  isa-i^  io&cml  9At  ot  rnoltcq  fo±^  *»&  ail#  Wea  ari  i»di  ;^asq»l  »fit  -^ 

.nai^tfa&t>£K5  erf*  ^ali&tA  biovB  oi  beJhD* 
adj-  i|,d  isaaoloaji)  axi  xaositJaoJ'  d-uDnli-xaq  fcne  laitsjis*:  r' 

!8noii0in!J-eni  :i2i;rf-;.7-5  ■fiip.bctol&b  adi  lo  IXulMf  ae  Bafrij  aX  ixwii;  ^'xiioa  jxi'i^t 
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Ill  giving  thr&e  repetitious  instructions  instructing  the  jury  to  find  the 
defendant  not  guiltyj  and  for  not  awarding  the  plaintiff  *»  new  trial  because 
the  Verdict  ws.^  against  the  wel^t  of  the  evidence.    The  defendant  argues 
that  he  does  not  acfctit  t^at  the  instructi<Hi3  glvai  were  erroneous,  but  even 
if  they  were,  the  plaintiff  has  not  saved  the  ri^t  to  assign  error  on  these 
questions  under  the  record  in  this  case.     An  exaraination  of  the  abstract  and 
the  record  discloses  that  the  Instructions  ooaplained  of  were  not  set  forth 
in  the  report  of  the  trial  pi^ceedlngs.     They  were  contained  only  in  the  coBtpwo- 
law  ireoord.     An  exajoination  of  the  ccranon-lasr  record  shows  that  the  Instruc- 
tions were  filed  with  the  clex4c  of  liie  court.     The  instructions  did  not  disclose 
who  offered  them  end  '^ore  was  nothing  diowing  whether  they  were  "glv^i"  or 
"refused," 

In  City  of  Chicago  vs,  Callender,  396  HI,  371,  complaint  was  Made  that 
certain  instructions  were  erroneously  given  and  refused  by  the  trial  court. 
The  court  says  cm  page  3311 

•*,,.  The  alleged  errors  with  reference  to  the  Instinictiona  cannot 
be  considered.     The  instructions  are  not  Included  in  the  report  o£  proceed- 
ings where  they  should  be,     Iliey  are  incorporated  only  in  the  coraraon- 
lea  record,     -*ile  the  abstract  is  interspersed  ;ri.th  appropriate  st iteraenta 
siiowing  that  certain  instructions  were  given  and  certain  instructions 
refused,  the  record  does  not  Justify  these  statements.     The  instructions 
are  not  certified  by  the  trial  judge  and  made  a  part  of  the  report  of 
proceedings,  and  are  not  properly  presearved  in  the  record," 

In  the  above  case  soae  of  the  instructions  contained  in  the  -aomiKXtu-lsai 

record  were  marked  •♦i^fased"  and  soeae  were  majriced  "givwa,"    The  court  further 

ssgrs  on  page  382; 

*♦,,,  there  is  nothing  whatever  in  the  record  to  show  by  wtioa  any  or 
either  of  these  instructions  were  tendered.  In  this  state  of  the  record 
objections  to  the  instructions  obviously  cannot  be  considered," 

It  has  been  repeatedly  held  that  &v&a.  where  the  instructions  were  incoz'por- 

ated  in  the  report  of  trial  proceedings,  but  the  record  did  not  disclose  by 

whom  the  instructions  were  taadered,  that  the  objections  to  the  instructions 

would  not  be  considered  by  the  Aopellate  Court,  (Dorgan  vs,  Grae^er,  335 

111,  'pp.  503.) 


adi  biiJH  oi  Tjwt  &ttit  ^ali9'J'itnri  aaoitfsxxntJaaj:  zs/ot^l^q/bi  ©oirfl  iatvls  til 

9B.«reo©d  .Calrtrf  won  «  'imstlalq  adi  yiib'ssv*  ioa  lol  hit*  |i^i.rj:i/s  ^oft  d-r&ihnalafc 

a-30^'^-  ^fisbnelai;  sift     .soimiiTe  a/it  lo  d-rfai^w  ed:*  ^eatsqd  .saw  ^oltncsir  w{^ 

base  4it»%*^a«a  ssrio^  lo  nol>t.R«iar»xs  rt?^     ,sa£-e  siij*  «i  ftooei  aiiif  tebtm  saol&neap 

-floiaw»  erfi  ni  x-ff^  b«xjts.*«oo  ensw  ■'jsrfT     .ssnir:s»toTi;  Xel^  sra-  lo  it^^Bft  edi^  al 

seoXoeif:  ^on  bib  Boolidini&til  ^^xfT    .ihtuoo  qM  lo  jhalD  ai^'  rUiw  1)9111  e^ww  aoel^ 
fn«  9«i9x  Tgoria-  -jsriii/fci  s^lworfa  j^jiiijon  a&w  ©ae#  J^s  asci;?  h©^©lio  ©lik' 

S&di  $SiAa  saw  inlsXcpt  -.III  d^C  ,'»fcceIlJ8D  »«»  cgBaJt.«I*>  Ic  -^ilD  «I 

.-■  I.-- 1  •;  „ .  ,  »  «  • 

-r  .  "v;  s^tii 

Siin^at?!^.  .        -rt  w»X 

e;  '    -'■» 

:Sd£:  asN^q  no  cip« 

-iecf«jo«i  tfrnv  iiiniiismnizal  ad*  jnariM  .nsve  Hdi  blsrJ  itttK»*»#<«»T  .,  ;l 

■fl»i^O0ai«ai  eHd  o^  G«oJbtsot<}o  ^^  ^^  «b«t«l)a»^  a«iv  eisoXlstrt^of  or 

^C  «':se^'VD  •8V.  mysoQ)     .^httroO  ^iiiXXeqoA  »iU  'fcf  b9*(al^iaifOO  9<i  &oit  tXacn 

(.C05  .q«ft  .Jtn 
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Few  the  aboTQ  reasons  Mhe  assignment  of  error  as  to  instructions  csannot 
be  considered  here. 

The  reai£dning  assignment  of  error  was  that  the  yerdB.ct  of  the  ^ixxry  was 
manifestly  against  the  wei^t  of  the  evlience,    Whethcsr  or  not  the  defendant 
was  negligent  end  %^ether  or  not  the  plaintiff  was  guilty  of  contributory 
negligence,  are  questions  of  fact  peculiarly  wittdn  the  province  of  the  jury 
to  detonaine,  and  their  findings  oannot  be  li^tly  disturbed  unless  they  are 
manifestly  against  the  v/ei^t  of  the  evidence.     There  is  substantial  evidaice 
in  this  reoord  showing  that  the  defMidant  was  not  guilty  of  negHg^ice  In  ^e 
Banner  in  vAdch  he  operated  his  automobile  an  the  date  in  question.     There  is 
likewise  substantial  evidenoe  in  'Wie  record  that  the  plaintiff  was  guilty  of 
»oatributory  negligence  in  the  manner  in  vdiich  he  crossed  the  street.     Hie 
jury  as  reasonable  persons  laight  well  have  thou^t  that  the  defendant's  driving 
of  his  car  at  a  speed  of  twenty  to  twenty-five  miles  per  ho\»r  under  the  circum- 
stances then  existing  did  not  constitute  negligence,  or  ttiey  might  have  reasonably 
thou^t  that  the  plaintiff  did  not  look  before  he  crossed  the  street  and  thus 
brouj^t  about  his  own  injury  by  reason  of  M.u  contributory  negligence. 
Either  absence  of  proof  of  defendant's  negligoice  or  of  plaintiff's  lack  of 
due  care  would  prevent  recovery. 

If  it  ean  be  said  tliat  the  verdict  of  the  jury  was  based  on  substantial 
evidence  «sid  that  such  evidence,  sustaining  the  verdict,  was  reasonable, 
fairly  supported  the  verdict,  and  was  not  palpably  wrong,  then  it  follows 
that  the  \^rdict  was  not  iaanifestly  sgainst  the  weight  of  the  evl^aace  and 
the  reviewing  court  has  no  power  to  substitute  its  judgaaat  for  that  of  the 
jviry.    This  is  an  eleoientary  principle  of  law  which  in  varying  language  h--s 
been  announced  many  times  by  courts  of  review,     (Llumb  vs.  Getz,  366  111.  273j 
Bousloui^  vs,  Schvmacher,  279  111,  App,  79,) 

We  believe  fraa  an  analysis  of  the  evid&noe  and  applicable  rules  of  law 
that  the  jtcry  were  IVilly  warranted  in  rettiming  a  verdict  in  favor  of  the 
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ismlt.    -  -     -     .  .•...■'■•■  '■':■■ 

30CP5blva  laWKa^adus  si  ©rrarfT     .sotsablrra  ode*  le>  itfgisv  sM  ^ctsgw  igXi^agllnaffi 

srf*  ftl  ©.'^rfogllgan  lo  x^^^^  '^on  s^'*  daBbas^sb  sii*  ^aiid'  s«iwoffe  intotwi  elrJi  ai 

ef.  y-jari'     .Hcicfaeup  at  ei&b  sri*  no  9Xidoji»*ui?.  airf  bai.s'ieqfo  ad  iloixfcf  ni  T»fttwis 

lo  ■^.fX^ffs  saw  lll^nJtsXq  sxl*  ^i-^.rtv+  b-teoai  9ri.t  ftt  awtabiv©  XaM««it8diJa  salvwjfjj; 

%atvtxt  aUacljE»1t»b  s»(it  isri*  ^dls»orf*  «H«/f  XX»w  idj^im  snoa-R^q  oId««(M5«an  es  x*wt 

-flBsro'xio  aiy'  leJbmr  furo^  icac  «©X.t!a  STXl-vti3»w.t  o^  x^^-**^  '^<^'  bssqfs  e,  jf.?!  ■iso  sXri  lo 

'^Xdaao8/s«Ts  ovst/  <fd3X»  "Cidi  -xo  ,90i»3XX3«fl  cNhf^lJ^ooo  ioft  bib  SttiiTaXjco  ned*  esoaaie 

.ac'iiK>^lXs©a  -^iJ^fi'^-^TSifttoo  sM  lo  aoaaoT:  ^d  v^^t^  *^«*'  a-trf  ^yesfo  #rf§iroad 
lo  jIorJ.  a'TlliaXfiXo;  le  10  ©oragiXsoft  9*icEafci:®l«l>  lo  lot?T:q  lo  aoa-eecfc  tsAisI 

swcXXol  ii  fl»(l*  4S««nw  "^di-.qXiiq  &0£i  saw  bfits  ^iolfcT:®v  3d#  ivSi<^1Q<iqae  xXrtial 

^»di  'SdI  ic»j?abi/t  'S'^'i  t>#tf*ldedye  o*  -tawoq  on  S3<S  rfTf#o»  ga.h«».tT@i  sA-t 

a£.  v  sfiX'tX^T  al  xteXf^  wjsX  lo  ©Xqlooi'ttj  ^^JnoaR&Xe  as  eX  sXdT    .v^wt 

j^T2  .XXI  ^  ,«*r»t>  ♦BY  diBoXH)     ,M6JEv9a  lo  'iihuicn*  -^  a«»mi-  tf**i  b?>a(xj;<>xmf.  i;se*d 

(,'^T  .qqA  .Xil  ©TS  ,ioria«Mtfdo&  .sr  ctgifoXQiwja 
i»X  lo  a^Xitn  grXd^tdXqqu  bo*  aoaBfoXYo  »ri.t  lo  alexXfiflS  jrte  soil  aTeHwo  sV 
ex?.;^  Ic  •wsral  nX  .toXb-xev  s  gnXjEpar^di  n.t  baStatrs&v  xi^^  •^*>'  TKift^-^  -^^^ 


defendant  and  that  the  verdict  and  jud^ent  entered  thereon  cannot  be  said 
to  be  manifesjtly  against  IJie  tfei^t  of  the  evidence,     the  trial  court  was 
correct  in  overruling  plaintiff's  motlcai  for  a  n^ trial  and  entering  judgment 
on  -Uie  verdict.    We  find  plaintiff's  assigreaeata  of  enx>r  are  without  merit 
and  the  judgeient  of  ihe  trial  court  shoiild  be  and  is  affirmed, 

JudgmfiJit  affirmed. 
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STjS"^?:   Ot^  ILLIN0I3 
APPELLATE  COURT 
TiilHD  DISTRICT 

Tt-hi'wrs  Term,  a.  D.  195JI 


J 


General  No,  9855 

JACKSONVILl^  BOS   LINE   COi  ?ANY, 

Pla  in  t*.  f  f-Appellajit , 

Vf?. 

HERB^a^T  WATSON, 

De f end&nt-Appell se . 


Agenda  No.  5 

)3  491.A.  462' 


Appeal  from 
Circuit  Court  of 
Greene  County 


O'Connor,  J. 

Til©  complaint  wMoh  vbb  originally  filrtd  in  tfi®  Cir- 
cuit Court  of  Greene  County  in  tuis  action  set  forta  in  sub- 
stance t^ifc  t   tne  defendtuit  y/t.B  operating  fas  6    coraroon  carrier 
without  sny  Rutuority  6nd  in  violation  of  tue  provisionB  of 
tae  Public  Utllitias  Act  and  prtyed  tx*&t  uft  be  restrained  from 
conducting  said   illegal  and  unautnorlzed  operations  on  U.   S. 
Hlgiiw&y  67  between  RoodJaouse  and  East  Altn^n,   Illinois.     After 
a  nearln^i ,  tix9  Ciiancellor  entered  a  decree  denying.,  txie  writ  of 
injunction.      Plaintiff  appealed  to  ti^is  court. 

We  detoriBined  tiiat  tne  defendant  indiscriminately  ac- 
cepted and  discnarged  all  persons  wno  offered   tneniselves   for 
transportation  and  tnat  sucn  conduct  of   tiie  defandent  was  an 
attempt  to   evade  tne  provisions  of  Section  5?  of  tae  Public 
Utilities  Act,   t.nd  xte  tzierefore  revereed  and   rsme.nded  tne  cause 
to  the  Circnlt  Court  of  Greene  County  wltn  directions  to   enter 
a  decree  p^^^roetually  enjoining   tne  defendant  as  prayed  for  In 
the  complaint,     Js^cksonville  Bus  Line     Co.   v.   Vfetson,   3^■^■  111, 
App.    175. 
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.1.    ,iufmoO'i./ 

Jo  axso/alToiq  «ut    to  noxt.*ioiv  ai   ?jnA  '^^i? iioiti v :<  xk**  iuotHl^ 

to  iJl'xw  ©ii:?  ,uiiXH3*fi  ©sioet-  -s*  !bftr^.ia»  ioIX«>d«/BiiiO  «iiJ,iffii8«n  .« 

joua  saw  tfxiAbjcsi^'ish  »i**  lo  Sowfsiioo  tioim^Mit  boA  tsatisHioqnasni 
olXdifi.  scLi  to  ^t  noiio9&  to  anolaivoTc  en^  &b»r9  o*  tfcfm^it^e 

i©;txs»  o?   ?>i;oi:i7o'3iib  iiiJtw  V«woO  wtsaiO  lo  ;tTyoD  ctftfotlO  •act  o^ 
fljt  not  fiev;iwti  8fi  ,txiiabttB^«b  axiJ   gffinriotit*©  '?XI.»jj*ec*s?>q  geiooi^  m 

.IV I   .q<lA 
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Following'    tue  ^ntry  of  tiils   opinion  tiie  sn&ndute  was   Issued 
directing   tn.e  Circuit  Court  of  Greene  County   to  enter  a  decree 
perpetually  enjoining  the  defendant  as  prayed  for  in  tue  complaint, 

Pursuant   to  tixle  nn«nd£.te  tlie  Circuit  Court  of  Greene  County 
entered  tiie  following  decree  perpetually  enjoining  «-nd  ros train- 
ing the  defendi-nt  from  conducting  motor  bus  operations: 

««<*»     Itis  Tiierefore  Ordered,  Adjudged  &nd  Decreed  by  tae 
Court : 

"1.      Tiitt   tiie  defendant,   Herbert  W&tson,   lAs  egents,    servants 
and  assigns,  be  restrained  and  enjoined  perpetually  from   furtaar 
eonduoting  motor  bus  operations  eg   set  fortu  in  plaintiff* r  oora- 
plaint  between  Roodhouse,    Illinois,   and  Eest  Alton,    illlnois, 
over,  upon  and  i^long,  U.   S.   Hignwc.y  6?,   i^-nd.  taat  ti^e   People's 
Writ  of  injunction  issue  immediately  coaTt&ndinii  stid  f.erbort 
Wfctson,   ais  agents,   servants  and  assigns   to  ceaee  aiotor  bus 
operations  over,  upon  and  alon«/0.  S,  hifeixwfcy  6?  between  Rood- 
house,    Illinois,   and  East  Alton,    Illinois,   as  set  fortu  in  plain- 
tiff's coi3pl&int." 

A  Writ  of  Irijunctiaa  was  issued  In  i^ccordance  witn  tue 
decree  end  was  served  on  ttie  defendtJit  Dececber  6,   1951 »   ^J^d  on 
the  s&roe  &f>j  tue  defendant  cefceed  operation  of  tue  busies, 

There&ftRr  tue  defendant  entered  into  a.  contri^ct  «ltii  tue 
©laployeeR  of   tue  Owens-Illinole  GlasR  COKp&ny  in  Kuicn  defendstnt 
undertook   to  supply  thoffi  wltn  transportation  frois  Roodiaouse  and 
ne&rby  points  to  tue  plant  in  Alton.  / 

Section  3  of  ttie  contract  r«£d  as  followp: 
"J.     Thet  no  periiion  or  persons  otu'.;r  tnan  said  EJ'PLOTEf.'S,   wuo 
are  parties   to   txiis  AOREEf^SNT,   tre  to  be  ct-irrled  or  transported 
In  Bald  motor  busses   or  any  of  tuere  so  long  as   s&ld  busses  or 
any  of  tuem  are  being  used  by  stiid  ivi^TSON  in  tue  uarforEiance  of 
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»«toe5  *s  Tf.Jiifo  o;J   ximsoO  t-.-   •    i .     ■-  ^ ■  "-.'ottO  6,:ij    4AldT>*"ii5 

-..v-    xp   ;■.!"* yiiosa  5nfi  fes3l)Mt.X'A.   (fesnf/bTQ  ©no"ie^e;:tT  el   :■ 

T9ii;?ni/1  soil  xXiAWteqf^q  *efliotit»  ten  &©KJtMt*ri«i  ecf  ,8n8l88A  laiJB 

^uicnllil   ,so^lA  ;^8ii3:  j&/ia   .aJtoclIII    .eexJoiibooH  na©w*ocf  crnlaXq 

«'aj;<To«*T  »i»*  JAiiJ  feita  .V^  x^»»Wxij  .»  .'J  s«oXj  i>.'ia  noqi/  ,t»va 

3i»rf'«>/i  isisa  ijftjtJ^fiAsimoo  ^X»;Jj*Xl)«ai«X  ©«aai  noi^onxitctl  Tto  ^itV 

Bfcxf  to.t<&ft;  ©aaeo  o*  c/Q|laiti»  laid  scfAAnritts   in4a&^»  aia   ,iio«j}dW 

■.*iiliiXq«oo  s'lli^ 

;Jnafe!:7^:'•i•?^  iifll*r*  njt  xamMoO   ssviO  »ioiiiIXI~«flf«0  «iij  to  (\»©x»XCTrft 

.ao^tlh  0.t  ^oaXq  Pitt   o;r  ndtntoq  ■^'v«!:>fl 

"xo  Btam^mf  f>iA»  ca.  ^iror  »»    mtai  to  xn* ^:o  «»a«f»f  vo^os  htmrn  ul 


_c_ 


iiiB  seld  obliefations  and  undertakings  uncler  this  AQV^.WiyWS, 
PROVIDED,   hOVEVKR,    tftfit   EC  Id  W/iTSOK  may,   &t  ftls  option  and 
election,   by  written  e.f;re events,    Idantical  in  terms  witxx  tnis 
AGRSQ^ENT,    transport  employees  of  tiie  following  xiajasd  industrial 
plants,    to-iTlt: 

Western  Cartridge  Company,  a  corporation, 
East  Alton,   Illinois^ 

Lfeclede  Steel  Coapany,  a  corpora. tl on, 
Ped'^ri.l,   Xliinoie;  and 

Alton  Box  Bofcrd  Coispany,  u  corporation, 

Federal,   Illinois; 
vruo  sign  and  -re  p^urtieE   to  suci^  written  agreeaents,   identlca.1 
in  terras  wlta  ti*is  AGREEMfaST. 

"It  specifically  is  understood  end  &.^reed  by  and  between 
said  parties  i.»reto   tJat.t  B«.id  WM'SON  snail  not  indiscriminately 
accept  or  dlscij^urge  fucxi  persons  hn  m&y  offer   tnsffi selves   for 
transportation  but  Biifi.ll   transport  only  eraployees  of  seid  indus- 
trial plants  witn  wnom  ixe  nas  said  written  a^reeiaents,  as  afor5~ 
said." 

Similar  contracts  were  ant;  red  into  by   tiie  defendant  witn 
tue  e^ployeas   of  txie  Western  Cartridge  Comp&nxjf ,   tae  I&clede  Steel 
Company  and  Alton  Box  Boa.rd  Conif&ny. 

On  Dacercoer  13,   1951,    tne  defendant  a^ain  began  operation 
of  i.is  busses  tjursuant  to  these  contracts. 

Plfilntiff  filed  a  T>etition  in  tne  Circuit  Court  of  Gre^ie 
County  prtyin^  txji&t  tLe  defendant  suow  cause  vtnj  he  snould  net 
be  held  in  contempt  of  court  for  ftillure   to  obey  the  Injunctlcai 
decree  entered  on  December  7»   1951. 
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Ak^  floiyqo  alii  i*  ^XJm  liOSTkV  btm  ^^ui    .Hiiv;  v'On   ,aaaiVOfiH 
aJUi"*  ijtflw  RtwsJ   jfii  Xvfxoi^ttsi>i    ,a;fn»ffir>o'5[j|.*  «».1^iiw  ^cf   ,  T^>rto^:.» 

,£io,-3/*To<-i'voc   .;i  ,Y/iK,«oD  «jtcfT^n*)0  flrttetT^W 

;«io«iJ[XI   ,Ij9iM*st 

..- ;.  Biiij  ikitv  38jrE".;r  eU 

•tXe;J4iKlmi;^d«.t&iil  .^oa  XXattss  MOc:TA><  Ai^^  a  a.i.*  a^situ  asXiiaa  blag 

•xol   aevXs«aexi:J  ^yllo  x^*«  ««*  aiio*t#»q  ilOi/8  •j^iiiiioaife  no  ctqa^oo* 

-nubnl  bias  to  8©tov,oXq3J«j  \;Lno  cfnoqaira's'   XXjuie  ii;<f  a&i-^jatfioqsxiuTC* 

CO f r!  J.-' ■■  - r  a;-v ■....■•:  ::/:.   r  ,i ixiifuisle-Jb  ^oit    .XS^^X   ,CX  tacfcwoefa  1X0 

.BiojitiaDO  9a»iiS  oH  itsAifniut:  a9sai<n:f  qJE  i  to 

jTioi^iAr'tjfal  i'.-^  yf;r:o  o:»   f^L/f -i"!  «tcr^  .Inyo*  lo  tcim^^ooo  at  bLna  »<i 

.i'^PI    ,?  iJicfffisawQ  /Id   fto'jrs.'tfls   a«>TdaA 


~c- 


DefencUr.nt  filed  an  answer  In  '^rulcn  ue  denied  tua-t  ue 
w&s  vlolatlnfi   tae  Injimotlon  order  and  alleged   tu&t   tne  con- 
tre^ctt;  referred   to  tibove  were  identical  vriti^  tue  written  con- 
tract approved  as  &  contract  for  private  ca.rrie.ge  by  txiis  court 
in  tae  case  of  Illinois  hi^uwfc^y  Trt-nsportation  Conpfany  v,   ajmtel, 
et  &1.,   323  111.  App.   364. 

Tjae  Circuit  Court  of  Greaue  County  entered  a  decree  find- 
ing tiiet  tue  defendfaiit  vfas  not  in  contempt  of  court  and  dlsjnissing 
tne  petition.     Tui&  tupei..l  followed. 

Tiie  question  for  decision  is  wueliittr  or  not  tiie  execution 
of  tjue  con  rt  ctB  in  question  cnanges   tue  operation  from  wnfet  we 
ii£ve  previously  found   to  be  an  ill^^&l  operation  into  a  legal 
operation. 

It  Is  pl«  intli'f 'b  pOGltlon  txi&t   tny  defenf-ant'c  actions 
constitute  n  ni-.ro  cn^nfje  in  tjue  for/  of   tue  ticket  or  contract 
wnlcii  ue  prevlouely  ii&d  £.nd   tri&t   tiila  nere  cn&ngG  in  forn'.  cannot 
cxiante  tiie  operations  from  operations  wi^icn  we  found  to  be  ill-sgal 
opera tiona  into  legel  operations. 

It  is  further  tiielr  position  tuat   tue  defendt-nt  is  fettempt- 
Ing  to  relitlg&te   tue  issues  previously  decided  nereln,   and  tuBt 
tne  defendant  c&nnot  do  tuis,   &nd  tnat  slnoe  ue  is  performing 
tiie  sarce  s'^rvlces   titfit  ne  was  perforrcing  previously   tiiet  lie  oaimot 
avail  iilmself  of  tue  defense   tu>>t  .^e  is  &  privfate  contract  carrier. 
Plaintiff  insists   ti**.  t   tiie  previous  decision  of  tuis  court,    tue 
m6.nd£.te  and  tne  decree,   prevent  tue  defendant  irom  opiii'atliit^  on 
U.  S.  hi£:;:i.v.'fay  6?  eittier  t'.s  o  prlv^^te  or  a   Gcntrtct  carrier. 

Plf-lntlff  ffllsconsirues  our  previous  decision  u?reln,  Oiir 
previous  decision  was  b^ned.  upon  tue  evidence  tuf^t  tue  defendant 
was  in  fact  Indisorlralnately  accepting?  and  discju&rglng  all  parsons 
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d^iwoo  nIA:t  jjd  0y,iiXitAO  fitjuvltq  tot  is^^iiiaoo  a  «ji  Jbevo'xqqA  ^dj^i^ 
. ^eSfUiu   .V  y/taqfiipp  |i(Ol ;t ^ t o-;;'aitai:T  v, ■iWAi;:JtIfi  alociXII  lo  eaao  ®ii4  ci 

.ii')':    .qqA    .1X1   est    «.X3  J© 
-hail  ©sia;>.i.b  *i  SoifocTao  '\£;riu/oO  ©xi;.s^^O  lo  ^fsifO^  JliJO'xiD  ©aT 
gftXaaici^il*  htui  Stijoo  to  ic^it-iiioj  al  ion  SjJw  istiAS>a»te>b  sai  iai^  ^t 

aoi'^i/oox9  »ud^  Soil  no  n^aJt^aw  «2  noiaicofe  nol  aoXc^asx/p  OtxT 
9*r  ?^uw  a<ytl  iioX;f  jbjtqqo  ajsut  sdjjiRriao  aoi«^8et;o  cl  a*Oi*rjftoo  ©itJ  lo 

^a A(5;t*«0.o .  TO  iiS'>i£iii  en.J  to  :viol  94^,  ci  •BfluAiAft  fv-  ■i.'Ji.Janoo 

^iifuf  Jbjfii*   ^cUeioii  bebloeb  xluuofrenci  aawaai  ea^J   ajida-t^-t-ts'^  o4  ^y-.X 
2«hnXA'xiil'Zt«q  aJL  »^i  Hoala  i,uii  hoiA   .sXi^ct  pi)  J9£ui<*o  i^^H^OBteX)  &U;i 

.isXii/io  ^Oii'i:^0oo  dctMTX'sq  i»  9l  nui  ^aui  06Ao1«X>  94^  lo  IXdewXii  X^^Vii 

9a^   «;t'Xi/o&  »xaif  /io  aoiaXoeI>  avcXv9'x(|  b^v:  iit,^i  acraXaiil  '^IX^fuXiEtX!^ 

iio  iaX;Jji'iu<io  ffloii  tit/ii.>xi9lai>  *iiJ  ^ncTs^r   ,»#«xooJ&  sad  x>is«  «S  *ijii«i 

.meXTiiio  JOdictxB>»   a  lo  ©JjvXv  xeuidX*  ^d  i*WAalri  .S   ,U 

•xuO      .iiXsiMi  xioXaioai)  BjjoJvs-sq  ii/o  a^ATZ^^saooaXfi  l^Xj^oliiX-i 

jfl!4&a©Tt.».i>  ou*  J-'i^j;?  «oa«il)Xv&  »ad  noq:    JseBac   a^w  iioXsXael>  stfoXvsia 

aooatieq   XXjs  :iai.:%s.)eui.fy9lb  hau  snX*q«sr»B  tXs^MtXroX'JoeXfciiX  <iOAt  nt  aj»w 
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wuo  off'^irad  txi^BJeelvas   i'or  transpoi'ti.tlon,  ana  vit.a  oporfcttin<^,  &s 
a  public  carrier  -vitiiout  e. '-tGf.iptin£.   to  ccinply  wltu  tue  Public 
Utilities    Act.     We  believe  tiii  r  tue   evidence  of  ti^e  dsf eud&nt •  s 
subsequent  conduct  Siiows   txic. t  i-e  xits   Ciiiinf^ed  nlG  operations   from 
tJaoB©  of  public  cteiTisr   to  tiAOse  of  t  private  conti^-ot  aarrier. 

We  Jmeld  in  Illinois  hife^iway  Tr&nspcrtation  Conspany  v, 
iiantel,    supra .    t^i^t   tue  opwr&ticn  of  a  bus  under  a  contrj.ct, 
simlltr  to  tnose  in  ouestion  a«^re,   was  not  operating  (>.t  a  comison 
carrier  end   tuBt  tue  oi^ners  of  sucn  a  bus  did  not  ui  re  to  eonply 
v'lti.  the  provisions  of   tue  P'abiic  Utilities  Act.     We  act.  ed  tiiSt 
a   coramon  ci  rrier  If  en's  wno  undert&iceE   for  tue  uublic   to   tr^-nsport 
suoa  persons  as  onoofie  to  uire  nim  and  tii&t  tuo  Public  Utixitles 
Act  applies   to  ba&  carriage  of  pereons  for  xiire  and  to  one  ix»ciiB- 
crimlnstely  accepting  and  dlscnr-rging  sucn  persons  &,b  aay  offer 
tnsrcselves   for  transportation.     We  neid  ti*£ut  uk-ntcl  wus  not  oper- 
etin^;  as  a  public  carrier  sabjict   to  tns  Public   Utilities  Act. 
Ti*e  contracts  in  tnis  ease  wars  oodelied  a.fter  t**e  contrfcct  in 
tiie  i^fantel  case,  and  defendajit's  operation  und<jr  tliera  were  tiiose 
of  &  person  engJiged  in  prlTute  contract  iiaullng  and  not  t^juose  of 
a  public  utility. 

In  our  previous  decision  in  t:iis  ca.3e  we  did  not  iiOid   tiiat 
tne  defendant  could  not  operate  on  a.  3.   uigiiWiiy  6?,     Ue  neld   taut 
ne  could  not  operate  illegally  on   ohiYb  i.ignway  as  a   oublic  c^-rrler, 
in  violation  of   tjie  provisions  of   tue  Public  'Jtilities  Act,     Tiie 
ns£.ndate  and  tiie  decree  botu  specif Ically  prouiblt  tne  defendant 
from  operating  as  set  fortii  in  plaintiff's  orifc,inii.l  coraplclnt. 
In  plelntiff's  original  co/iipiaijit  tnoy  soue>:it  relief  against 
defendant's  "lllegtl  &nd  UjDuut^orl2:ed  operublon."     Ve  could  not 
nave  denied  and  we  did  not  deny   tiie  defendant   Uie  rigu-t   to  use 
tJae  public  iilgnw&y  as  a  private  contract  c&rrler. 
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S.M  g^aiJ^'iyqo  rni^yi  fiffjs   «iio .  n^nS  *so '  u-.Tio  Oiiw 

olXcf*^  »ji*  £i9Ii»  xXc  '^jui^i^'  i&ii's-ij  otidvq  A 

•  *ifliftfcitet9^  Sfi^  to  ©0££Ji:  .roA    aei^lXlJU 

.lei^x-iiio  :to:STtttDO  t>d Bvitc  .3  lo  eiaoiicf  o^  islitiao  ojtlcfwq  lo  esoxld 

xxoT'soo  jb  3^  i^txiinn-aqo  ;ion  as»w   jOnf^xi  jxt>i;fae.up  ai  «pci.  .C.»K.iB 

■^tlq'-ioo  o;t  ©vtJii  ;foxi  bXJb  sjjrf  is  dove  lo  drtsfswo  «il*  1 -wi:?    o;:  >  'x-irnrAp 
cJasirf^  lbdj3tfie  »1?     .SoA.  asifflXlctU  olXcf««l  ©liJ  lo  ftixoiaivr.tn  i  ,Hy 

■A&t3tlMV  olldii^.  s>iii  a  oiiS   &ifs  aixi  etiu  ©^   itttoodo  a&  arroaieqr  lioi's 

•tii^X  eao  Osf  Af£«  a<3ia  tot  ejxo  >I'2'Xjk)  eo;}  etf  ttsXXQqA^  ^aA 

■i»lt6  't«a  aa  ■aisoaisq  ixoiia  AK^.v.'i  ^^^ocijia,  ^isjoia  ^X*q©s>oA  XJ^ff*  jutXfflX«so 

-/  X®;>rwji  J^AaS  M$£i  9W     .HQXztAct'toofSfi*:; '  jvXsaaiaitrf 

.  J  y  .  c^.>i  riXiJU   OlXcfi/l   9£Vi   it>^   ^O^ldi:^   lOllljaO   OXiCijq  il  84  Sfli^Ja 

xii  d04i;t£k0d  eiij  <r»;}lii  ^IXt»x>oii  etr^w  sajoo  eXii^  n^  ac^ojttictitoo  e;&T 

"i     "       -"  fcfij*  sfttXujaii  io*i3aot  -  '      '   t  /li  ijo^^si^no  ftoataq  a  to 

.^ttXl:tu  oJ^Xcfwq  a 

im^i  JbXsAi  ©y     .^d  XA^Koaxo  .S  .U  ito  ^c^A^eci©  ^or.  bLuoo  icn^ai^'i^v  vuj 

^t&Ltiio  otXtfiAi  A  e^  Y^ttaaX;!  siiit  aio  TjXXaaeXXX  ^Sarteqo  .ion  fiXwo©  sil 

eiff     ,rfoA  a©lJiXX^  oilcfi/t  sjil  lo  tm>tzlr<ytq  ».i;t  lo  CDoii*Xoiv  al 

*is«!)fl!>l»S  »xi*  tfldliixstq  tXXnoilioeqfj  liSorS  »<*^o«l)  ©uJ   fcaa  aJj&bxuM! 

.cJrti-^j:— -    ""  niiiXid  «'llX;?irXAXv  fli  jtit^ol  ^es  a*  swi^'^^ffO  noil 

J?a..~.  V    .   *;.ei  fA^uioa  x»jtt  ;tflijBXq8»oo  XiisX^iiio  ■♦llWnisXq  al 

^o^i  JbX«oo  fV     ".aoi.l6*s»qo  I)9SX«ioi:cfwAm;  J&n«  XaaaXXX"  B»*i!t«^tt»'tf.^ 

»&v  oi  iixgXt  BUS  tfaaA«©tsB  exicr   lyisl?  ;to«  Alft  »w  tuia  i^l£it»d  «▼«! 

.lojtttao  ;;foxn*rroo  ©cfavitq  a  aa  XAWitsiri  olXrfirq  mtii 


-.^» 


Plaintiff  coDjplttiias  tiUit  It  will  suffer  fiiieuicial  loss 
by  rsiisoa  of  difeiidaat's  opfcraoioiiB,      i»e  ii&ve  no  power   lo 
gtifirantoe   tao  plfr.int/iff  afefainat  fiBUw.noit<.l  loss   from  cotnpet.ition 
witii  privfcttj  contract  oarriyrs.     Pl&intiff  i£   entitled  to  be 
freed  froni   txiS  competition  of  a  public  cairier  unless   tue*  iliinois 
Commerce  Coni.-aisslon  sees   fit   to  allow   uie  cpax'i.elon  of  anotiier 
cerrier  in  tuis   sumc   territory,   but  ul.i.lutlff  is  not  entitled  to 
bs  frse   from  Wiiatever  conpetitlon  it  may  suffsr  from  a  private 
carrier. 

It  le  our  opinion  ti4&.t  dsfendaait  is  op:;rating  as  a.  private 
Cr.rrier  ^nd  Is  not  now  op'=5r&ting  as  a  puolic  ct^rrier. 

In  our  previous  opinion  we  found   ti^ut  tue  dafendiuit  indis- 
criffiinataly  Accepted  and  discu-t^rged  all  persons  wao  offered  taeai- 
sel^es  for   tri.nsportstion.      Uad^jr  tiiS  oontract;^;   in  quoscioa  U9 
jspecifioally  ut-TecB  in  puragriipja  3    wi*&t  **e  "su&ll  not  ixidiscriffii- 
nately  accept  or  disOiiargft  sucu  parsons  ^.s  ua-y  offar  tiisiaerflves 
for   tn-nsportation,  but  Siiull   transport  only  eaploy&es  of  said 
industrial  pl&nts  wltu  wiiom  iie  iiiiS  st^id  wri-uten  t^i^roeiusats,   as 
aforesaid." 

Tiils   Gonstitutec  iccra   ZiHUii  u  Ciiuiii,^  in   t*i5  form  of  oontract. 
Tiiia  is  fc   3ub- tfioxtial  Ciiime,a  in  xui.e  iiiet**od  of  oportition.      It  is  a 
cnange  frons  t*ie  operation  of  &  public  currier    co   u*3  oper«itlon  of 
&  privoita  contraci;  carrier. 

Defeadiint  did  not  vloifeta   u^e  Injuaotion. 

Order  Affirmed. 
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BloaiXii  »*ut   aaaXoir  lai'xiao  oXIcSi/;^  x,   io  iiOx^l#oqE-Oi>  siic    aio-fi  J3?>stl 
<z»u;toxii»  Iw  iSDia^ifrqo  9iiiff  w©XIj»  o^  *it  sees  XK)laaim«T©C  ooiamoioO 

»i^js,vln<:  JA  not  t  leVxue  X^^  i?-i  xioi;Jjt^dqffioo  i¥'Ve;Ji3*t^  raot't  eail  aff 

.  isliiiio  oXXoiA;  ia  sd  gs-«  won  &€>&  si   fcrisi  toiii  *o 

««BiUf   .0~*-jsii'2o  oaw  SilCjtiiwH  XXii  X>a%'si;.ao(S!ii>  fcCA  .&eJq»odi»  YX5jj,iiiIr.l'io 

-XcrX'-ic*aXje£.i  ;Joii  llmi^*  Hik  ttttiii  C  liqj*^^ */:*»<?  ul  e^ei^  xXXjwXlio^qa 

i»X£6  lo  a8t>X'>-i^tJ*"5^   XXao  j-itoq6ai«i   IX^uiia  *td  ,iioXi«iJioqaii^n5   lol 

"  .-llhai.'to'iB 

.iftitt^o  5ofti;Jcoo  eiavXrtQ  » 

,i^ic:j:i.),^>.,t*:x  e..;    vjxxoXv  ioc  bit  ia&baoliiQ 

.Baarxllla  t»MO 


JOHN   GUIAK, 


Appellee, 


EGBERT    GABRIEL, 

Appellant 


<     A 


APPEAL  FROr  MUFICIPAL  COURT 
OF  CHICAGO. 


^A^.  :.A. 

MR.  JUSTICE  SCHWARTZ  DELIVERED  THE  OPIFIOF  OF  THE 
COUP.T. 

About   1:15  A.M.,  on  February  2U,  19^8,  plaintiff 
parked  his  car  at  the  northerly  curb  of  BelT.ont  avenue, 
east  of  the  intersection  of  Central  Park  avenue,  in 
Chicago.   Defendant  driving  his  truck  in  a  westerly 
direction  on  Belmont  avenue  crashed  into  the  rear  of 
plaintiff's  starding  automobile,  inflicting  property 
damages,  for  which  the  jury  gave  plaintiff  a  verdict  of 
$371.6^.   On  this  verdict  the  court  entered  judgment,  and 
defendant  appeals. 

The  court  irstructed  the  jury  that  the  question  of 
contributory  negligence  did  not  apply  in  this  case  because 
plaintiff  was  not  in  the  parked  car.   This  was  error,  but 
we  can  understand  how  the  court  was  led  into  it.   Harassed 
residents  of  some  sections  of  the  city  where  parking  space  is 
unavailable  have  rome  to  regard  the  privilege  as  a  civil 
right.   Ko\v'ever,  any  experience  with  the  highways  will 
reveal  that  a  parked  car  can  be  a  great  danger  to  traffic. 
Clearly,  the  instruction  was  erroneous.   The  question  is 
whether  or  not  it  was  reversible  error. 

Plaintiff  testified  that  he  parked  the  car  at  a 
proper  and  lawful  parking  space  next  to  the  curb.   Defend- 


,/f  ^ 
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ent's  testimony  is  that  he  was  traveljne  v/est  on  the  right 
hand  side  of  the  road  rear  the  curb  and  that  plaintiff's 
car  was  parked  alonp  the  curb  three  feet  east  of  a  crosswalk, 
a  place  in  which  parking  is  not  pemitted.   Defendant  then 
says,  "When  I  went  to  s^^;ing  out,  it  was  either  in  a  rut, 
or  the  steering  apparatus,  something.   I  just  couldn't 
make  the  turn  out."  The  only  construction  that  can  be 
put  upon  this  language  is  that  defendant  saw  the  parked 
car  in  ample  time,  but  something  happened  which  he  did  not 
fully  understand,  and  he  could  not  nake  the  turn  out. 
Defendant  contends  that  the  absence  of  any  evidence  as 
to  a  tail  light  would  require  the  case  to  go  to  the  jury. 
Hov;ever,  his  ovrn  testimony  reveals  that  neither  the  parking 
of  plaintiff's  car  at  the  place  where  it  stood,  nor  the 
absence  of  a  tail  light  contributed  proximately  to  the 
collision.   It  was  "ither  a  rut  in  the  street  or  the  failure 
of  defendant's  steering  apparatus  to  work,  or,  as  the  jury 
might  have  inferred  from  other  evidence,  his  own  Inability 
to  co-ordinate  that  caused  the  accident. 

Defendant  charges  error  with  respect  to  the  evi- 
dence of  the  cost  of  repairs  to  plaintiff's  car.  A  bill 
by  a  garage  generally  engaged  in  the  business  of  repairing 
automobiles  was  presented.  Plaintiff  testified  that  all 
of  the  repairs  were  necessitated  by  the  accident,  and  that 
the  bill  had  been  paid.   This  m.akes  a  prima  facie  case. 
Defendant  says  the  bill  was  not  the  original,  but  a  copy. 
It  is  unimportant  whether  the  bill  is  an  original  or  a 
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copy.   The  point  is  th?,t  it  was  rriade  by  one  engaged  in  the 
business  of  makinp  such  repairs;  that  the  repairs  made  were 
of  damages  caused  solely  by  the  accident,  and  that  plaintiff 
paid  the  bill.   Byalos  v.  Mrtheson,  2^+3  111.  App .  60;  SlngeT_ 
V.  Gross  et  al. ,  257  Til.  App.  ^1;   Finch  v.  Carlton,  2^9 
111.  App.  15. 

Judgment  affirmed, 

Robson,  P.  J.,  concurs, 
luohy,  J.,  took  no  part. 


APPEAL  FROM  MUNICIPAL 
COLT.T    OF  CHICAGe. 


VJILLIAM  HENRY,   doing   business 
as   Vj'ilane  Trading  Co., 

Appellee, 

V, 

BEN  MALTZ,  MARSHALL  MALTZ 
and  FOSE  MALTZ,  doing 
business  as  Chicago  Vfe.tch 
House, 

Appellants . 

MR,  JUSTICE  TUOHY  DELIVERED  THE  OPIIilON  OF  THE 
COUF.T. 

Plaintiff,  William  Henrj'-,  doing  business  as  Wllane 
Trading  Company,  sued  Ben  Maltz  and  Rose  Maltz,  husband  and 
wife,  and  Marshall  Maltz,  their  son,  doing  business  as 
Chicago  Watch  House,  for  a  balance  claimed  to  be  due  on 
the  sale  and  repairs  of  watches  sold  by  plaintiff  to 
defendants.   From  a  judgment  for  plaintiff  in  the  sum 
of  $2,10^.11  after  trial  by  the  court  without  a  jury, 
defendants  appeal. 

During  the  period  from  December  6,  19^7  to  March  25, 
19^+8  defendants  purchased  from,  plaintiff  Swiss  watches  in 
the  aggregate  amount  of  $30,86?.   On  June  lU-,  19I+8  plain- 
tiff's attorney  wrote  a  letter  to  defendants  demanding 
payment  of  S97C5.21  balance.   Defendants  disputed  the 
amount  of  this  claim,  advising  plaintiff  that  they  were 
entitled  to  certain  unallowed  credits.  Thereafter 
negotiations  were  had,  as  a  result  of  which  it  was  agreed 
that  the  m.atter  would  be  settled  and  disposed  of  "by 
defendants  returning  to  plaintiff  606  new  and  unused 
watches  which  had  been  sold  by  plaintiff  to  defendants,  a 
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check  in  the  sum  of  $1,000  dated  July  17,  19^8,  a  check 
dated  September  15,  19^+8  for  $1,000,  rn^  a  note  dater' 
July  15,  19^8  payable  30  days  thereafter,  in  the  amount 
of  :!J3, 520.06.   It  was  further  agreed  that  when  the  note 
and  checks  had  been  fully  paid  defendants  would  be  released 
from  all  obligations.   The  compromise  was  effecte-^  by 
plaintiff  waiving  the  charge  of  $270  for  repairs,  allowing 
credit  in  the  sun  of  3^58.25  for  1^1  watches  (which  defend- 
ants claimel  to  have  returned  but  which  plaintiff  ficnied 
receiving),  and  a  credit  of  $1,956.90  for  the  return  of 
the  606  new  and  unused  watches. 

However,  instead  of  returnino  606  new  watches  to 
plaintiff,  defendants  returned  v/atches,  none  of  which  were 
new,  many  of  which  were  worthless,  an:'  a  considerable  num.bcr 
of  which  had  never  belonged  to  plaintiff,  v/hich  action 
plaintiff  maintains  had  the  leg?l  effect  of  terminating  the 
settlement  and  reinstating  the  original  claim. 

Defendants  dispute  this  legal  conclusion,  relying 
upon  the  principle  that  where  an  accord  and  satisfaction 
is  fully  executed  there  can  be  no  rescission  on  the  ground 
of  fraud  without  restoring  or  offering  to  restore  what  has 
been  accepted  in  satisfaction  (Reed  v.  Engel,  237  HI.  628), 
and  upon  the  further  proposition  that  when  goods  are  received 
in  settlement  of  an  account  plaintiff  may  not  accept  so  much 
of  the  offer  as  is  favorable  anr'   reject  the  rem.ainder, 
( £5  nton  Coal  Co.  v.  Parlin  &  Orendorff  Co .,  215  HI.  2l+^.) 
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These  principles  of  lax\r  are  well  established,  but 
the  facts  here  are  not  such  as  to  make  them  applicable. 
Here  the  evidence  established  that  the  accord  and  satis- 
faction v/as  not  fully  executed  by  defend- nts.   One  of  the 
considerations  supporting  the  agreement,  In  fact  the  most 
important  one,  was  that  dcfend-^nts  would  return  6o6  new 
watches,  which  they  failed  to  do.   V/here  the  consideration 
upon  which  an  accord  and  satisfaction  is  based  falls,  It 
necessarily  terminates  the  agreement  and  there  is  no  necessity 
for  restitution  of  the  consideration  received  in  partial  satis- 
faction so  long  as  credit  pro  tanto  has  been  allowed.   In 
such  case  the  rule  applies  as  expressed  in  In  re  Estate  of 
Cunningham^  311  111,  311 »  where  the  court  said  (p.  3l6): 

"If  we  concede  that  this  offer  by  Bond  and  this 
acceptance  by  the  claimants  is  an  accord,  it  is  clear 
that  Bond,  by  stopping  paym^ent  of  the  checks,  prevented 
the  execution  of  the  accord.   In  order  to  constitute  a 
bar  to  an  action  on  the  original  claim  the  accord  must 
be  fully  executed.   *  *  *   There  was  no  accord  and 
satisfaction  *  *  *  ." 

In  Stitzel  v.  Franks.  126  111.  App .  260,  the  court  said: 

"They  agreed  upon  a  settlement,  but  the  settlement 
was  not  carried  out.  The  terms  of  the  settlement  are  in 
dispute,  but  both  sides  agree  that  the  settlement  was  not 
carried  into  effect,  so  that  there  v/as  no  accord  and 
satisfaction,  even  on  defendant's  own  theory  and 
testimony." 

In  Farmers  &  Mech.  Life  Ass'n  v.  Calne,  22V  111.  599,  the 

court  said  at  page  606 : 

"An  acceptance  by  the  creditor  from  the  debtor  of  a 
less  sum  than  the  amount  due  in  full  satisfaction  of  the 
debt  Is  a  discharge  only  of  so  much  of  the  debt  as  is 
equal  in  am.oxint  to  the  siom  received,  *  *  *  The  payment  of 
a  less  sum  is  not  a  satisfaction  of  a  larger  sum,  even  when 
so  received,  v/ithout  a  release  by  deed  .  *  *  *   Nor  Is  It 


.  essential  to  the  right  of  action  thpt  the  crr-^itor 
shoulc;  rescind  the  contract  of  settlement  nn^  return 
the  money  he  has  receive'^  under  it  before  bringing 
suit.  All  that  is  required  is  that  the  debtor  should 
have  credit  for  the  sum  p^.id." 

But  defendants  furtheT  contend  that  plaintiff  retained 

the  watches  for  an  unreasonable  Icnsth  of  tim.e  '".urlng  which 

period  he  cashed  defendants'  postdated  checks  an'""'  received 

payment  on  the  30-day  note,  such  action  thereby  constituting 

an  acceptance  of  the  watches  r-turned  and  thereby  completely 

executing  the  settlement  agreement.   The  qiaestion  of  the 

length  of  time  that  the  watches  were  held  without  complaint 

is  in  dispute.   The  testimony  of  plaintiff's  agent  is  that 

within  two  weeks  after  the  purportedly  new  watches  had  been 

sent  to  Kew  York  by  defendants  he,  the  agent,  pursuant  to 

instructions  from  New  York,  vfcnt  to  defendant  Ben  Maltz 

and  told  him.  the  watches  were  net  new  and  that  Kev/  York 

had  complained''  about  them;  that  at  this  conversation  Maltz 

said  he  was  not  interested  in  the  condition  of  the  watches 

but  that  he  held  the  agent's  receipt  for  new  and  unused 

watches  and  was  standing  upon  his  receipt.  Plaintiff's 

agent  testified  that  he  had  another  conversation  vrith 

Ben  Maltz  about  August  15th  in  which  he  told  Maltz  he  had 

not  received  all  the  returns  from  Kew  York  but  as  soon 

as  he  did  he  woul-^  see  that  the  used  watches  were  returned 

to  Maltz;  that  Maltz  said  he  was  not  Interested  in  the  return 

of  the  watches  and  that  5f  they  were  returned  he  v/oul''"'  refuse 

them;  that  he  considered  the  ^"leal  closed.   The  trial  court 

founi-i  this  testimony  worthy  of  belief. 


The  trial  court  vp.s    justified  un^er  the  evidence  In 
mrking   this  finding  of  fact,  and  it  follows  that,  plain- 
tiff's tender  having  been  refused,  plaintiff  was  entitled 
to  salvage  vrhat  he  could  out  of  the  watches  in  his  possession 
and  apply  that  amount  to  defendants'  account,  which  procedure 
the  evlrlence  shows  w?  s  f  ollcwef^ .   Defendants  urge  that  the 
plFintJff's  cashing  of  defendants'  post-cT.ated  chock's  an:'  his 
acceptpnce  of  payrient  of  the  note  were  inconsistent  with 
his  claim  of  rejection,  citing  authority  to  the  effect  that 
when  goods  are  received  in  settlement  of  an  account,  the 
plaintiff  may  not  accept  so  much  of  the  offer  as  is  favorable 
to  hin  and  reject  the  remainder  without  consent  of  the 
defendant.  Canton  Coal  Co.  v_^..The  Parlin_&  Orendroff  Co., 
215  111.  2*+^.   The  latter  case  is  authority  merely  for  the 
proposition  that  where  a  check  is  offere-^.  in  full  satisfac- 
tion of  a  '-"'isputed  account  the  creditor,  in  the  absence  of 
a  waiver  of  the  ccni-Mticn,  has  no  alternative  except  to 
reject  or  accept  the  check,  an"'  if  he  accepts  it  the  accept- 
ance includes  the  condition  of  satisfaction  although  he 
protests  to  the  contrary.  This  principle  docs  not  meet  the 
instant  facts.   In  addition  to  failure  of  consideration,  the 
facts  here  in^-'icate  no  ■•dispute  as  to  the  m.ajor  portion  of  the 
account.   The  balance  due  at  the  time  of  the  settlement  agree- 
ment was  $9,705.20.  The  portion  of  this  balance  in  dispute, 
aside  from  the  credit  to  be  allowed  for  the  return  of  the 
watches,  amounted  to  only  $728.25,  so  that  the  checks  cashed 
and  the  note  which  was  satisfied  were  but  part  paym.ent  upon 
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a  bPl'Tice  pr-rnitteiily  nue.   Defenc'snts  by  falling  to  return 
new  watches  deprived  thenselves  cf  the  $1956.90  crellt  to 
which,  had  thpy  perf orrred  the  contract  in  accordr.nce  v;ith 
their  agreement,  tl-^ey  iv-ould  have  ber-n  entitled.   Under 
these  circumstances  there  was  nc  requirement  that  plaintiff 
shoul'-''  return  amcunts  a^''nitte:''ly  cwe^:^,  before  suing  for  a 
disputed  balance.   In  Reed  v.  Engel.  237  111.  628,  it  was 
held  that  the  cashing  cf  a  check  sent  by  a  real  estate 
de^'ler  to  another  person  as  the  l"tter's  sh-re  of  the 
profits  from  sales  of  land  cannot  be  hel'''  to  be  an  accord 
and  satisfaction  if  such  other  person,  before  consenting  to 
accept  the  check,  was  deceived  by  the  ■''ealer's  misstatement 
of  facts.   The  court  in  that  case  held  thrt  the  appellee  was 
not  required  to  return  the  check  before  beginning  suit,  that 
it  was  sufficient  that  the  amount  of  the  check  v/as  credited 
to  appellant's  account. 

The  trial  court  properly  foun-^  the  issues  in  favor 
of  plaintiff.   The  judgment  of  the  Municipal  Court  of 
Chicago  is  affirmed, 

Ju -  gm.ent  affirmed, 
Pobson,  P.  J.,  an'  Schwartz,  J.,  concur. 


'in 
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TED  MANCZKO    et   al., 

Appellants, 

V, 

AGNES  MOBERG  et  al., 

Appellees. 


APPEAL   FROM 
MUNICIPAL    COITRT 
OF    CHICAGO 
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MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COUP.T-. 

Plaintiffs  brought  an  actirn  of  forcible  entry  and 
detainer  against  defendants  to  recover  possession  of  demised 
conir:^ercial  premises  comprising  the  second  fleer  of  a  building 
at  4047-'+051  Fullerton  avenue  in  Chicago.   Defendants  had 
for  many  years  occupied  the  premises  and  rperated  thereon  a 
bowling  alley  and  billiard  parlor,  as  tenants  of  the 
Chicago  Realty  Management  Corporation,  as  agent  of  beneficiaries 
of  the  American  National  Bank  and  Trust  Company  of  Chicago, 
under  written  leases  entered  into  from  time  to  time.   On 
July  1,  1950  ^  ^2w  lease  had  been  executed  for  a  pericd  of 
five  years,  e^rpiring  by  its  terms  on  June  30>  1955>  subject 
however,  to  an  cptirn- termination  clause,  the  r;ertinent  part 
of  which  reads  as  follows:  "Further,  it  is  understood  and 
agreed  by  and  between  the  parties  hereto  that  Lessor  or  its 
assigns  have  the  privilege  and  right  of  terminating  this 
Lease  on  giving  120  days  written  notice  to  the  Lessees  of 
said  intent  to  terminate  and  cancel  this  lease  at  any  tine 
after  July  1st,  1952."   Plaintiffs  acquired  the  property  by 
purchase,  after  the  lease  of  July  1,  1950  had  been  entered  into, 
and  desired  to  exercise  the  option  and  thereby  gain  possession 
of  the  demised  premises.   Accordingly,   on  February  29,  1952, 
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they  served  written  notice  of  their  election  to  terminate 
the  lease  as  of  July  2,  1952.   Upon  trial  without  a  jury, 
the  court  granted  defendants'  motion  for  a  directed  finding 
at  the  close  of  plaintiffs'  -case  and  entered  judgment  for 
defendants,  from  which  plaintiffs  have  taken  an  appeal. 
Defendants  take  the  position  that  the  optional 
tei^mination  clause  is  clear  and  unambiguous  and  gave 
plaintiffs  the  right  to  teiminate  the  lease  by  serving  a 
notice  only  after  July  1,  1952,  allowing  120  days  thereafter 
to  the  defendants  before  the  lease  could  be  tei-minated. 
Plaintiffs,  on  the  other  hand,  contend  that  the  intention 
of  the  parties,  as  expressed  in  the  clause,  should  be  inter- 
preted to  mean  that  the  lessor  or  its  assigns  have  the 
privilege  and  right  of  terminating  the  lease  at  any  time  after 
July  1,  1952,  on  giving  a  prior  120-day  written  notice  to  the 
lessees  of  an  intent  to  cancel.   No  doubt  the  option  termination 
is  inaptly  drawn  and  is, as  the  trial  Judge  observed,  subject  to 
two  interpretations.   Under  the  circumstances,  extraneous 
evidence  of  the  object  and  intent  of  the  parties  was  properly 
admitted.   It  is  an  established  principle  of  law  that  where 
the  construction  of  a  lease  or  other  contract  is  ambiguous, 
or  open  to  conflicting  interpretations, evidence  may  be 
adduced  to  ascertain  the  object  and  intent  of  the  parties  and 
to  give  effect  thereto,   Chicago  Auditorium  Ass'n  v.  Fine 
Arts  Building,  2^4  111,  532;  Gale  v,  U.  5.  Brewing  Co. ,  181 
111.  App.  38I;  Adams  v.  Gordon,  265  111,  87,  The  pertinent 
rules  of  construction  ar«  sucelactlLy  stated  in  5I  C.J.  S. 
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Landlord  and  Tenant  §  231  (pr.  8^8  et  seq. ) :  in  subsection 
b — "The  object  in  construing  a  lease  is  to  ascertain  and 
give  effect,  if  possible,  to  the  mutual  intention  of  the 
parties,  without  regard  to  the  refinements  of  technical 
distinctions,  in  so  far  as  such  construction  may  be  made 
without  the  contravention  of  legal  principles.  .  .  .";  in 
subsection  d — "A  lease  will  be  given  a  re:isonable  construction 
where  that  is  possible,  rather  than  an  unreasonable  one.   The 
court  will  likewise  endeavor  to  give  a  construction  most 
equitable  to  the  parties,  and  which  will  not  give  one  of  them 
an  unfair  or  unreasonable  advantage  over"  the  ether,   A 
construction  leading  to  an  absurd,  harsh,  and  unreasonable 
result  should  be  avoided,  if  possible.  .  .  .";  and  in  sub- 
section g:  "...  In  giving  effect  to  the  intention  of 
the  parties  as  indicated  by  the  instrument,  particular  words 
may  sometimes  be  supplied,  substituted,  or  transposed.  ,  .  ," 
As  further  auth^^rity  in  support  of  the  propriety  of  trans- 
posing. particulo.r  words,  see  Ayers  v.  Heustess,  12?  3.W.  957» 

94  Ark.  ^93,  and  Union  Water  Power  Co.  v,  Lewiston,  45  A.  878, 

95  Me.  1?1. 

Several  witnesses  testified  as  to  the  object  and 
Inteht.of  the  parties  in  drawing  the  cpti'-nal  termination 
clause,   Rudolph  J,  Kraft,  one  of  the  defendant  lessees  and 
manager  of  the  bov/ling  alley,  under  his  section  33  examination, 
str.ted  that  the  bowling  season  begins  about  the  first  part 
of  September  and  closes  tovrard  the  middle  of  May;  that  during 
the  three  months  of  June,  July  and  August  the  demised  premises 
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are  closed  to  business;  and  that  the  bowling-season  league 
contracts  are  negotiated  by  defendant  lessees  in  April, 
five  months  before  the  opening  of  the  bowling  season,   L,  I. 
Ryan,  manager  of  the  Chicago  Realty  Management  (Corporation, 
the  original  lessor  and  agent  of  the  building,  testified 
that  he  had  signed  the  lease  on  behalf  of  the  corporation; 
that  a  month  or  two  prior  to  July  1,  1950  he  had  discussed 
with  Kraft  the  terns  of  the  lease  and  the  rifler  thereto; 
that  the  corporation  had  previously  made  at  least  five 
leases  for  the  premises  with  defendants,  and  that  on  each 
occasion  an  r])ticnal  termination  clause  for  the  lesser  was 
discussed,  inasmuch  as  the  property  was  held  in  trust  and 
v^as  always  subject  to  sale;  that  in  discussing  the  lease 
here  under  consideration  he  "Informed  Mr,  Kraft  there  would 
have  tn  be  a  cancellation  of  the  lease  .  .  j  in  the  event 
it  [the  property]  was  sold,"  and  he  stated  to  Mr,  Kraft  that 
the  new  lease  cculd  be  canceled  on  July  1,  1952.   Ted  Manczlco, 
one  of  the  plaintiffs  and  an  assignee  of  the  original  lessor, 
testified  that  v;hen  he  informed  Kraft  of  the  change  in  the 
building  ownership,  he  told  him,  in  reply  to  his  question, 
that  he  was  going  into  the  bowling~alley  business,  and  tho.t 
Kraft  had  commented  "v;ell,  when  my  time  comes  up  in  1952^  in 
July—.  " 

The  option  clause  designates  July  1,  1952,  which  is 
precisely  the  expiration  date  of  the  second  annual  period 
of  the  lease  of  July  1,  1950>  for  the  exercise  of  the  option 
by  the  lessor  or  its  assigns.   It  would  thus  appear  that  if 
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the  specified  date  of  July  1,  1952  be  related  tc  the  commencing 
date  for  "giving  120  days  written  notice  to  the  Lessees  of 
said  intent  to  terminate  and  cancel  this  lease, "  the  option 
clause  designates  no  date  whatsoever  on  v.'hich  the  lease  and 
tenancy  would  be  terminated  upon  a  120-day  notice,  although 
such. notice  could  obviously  be  given  for  longer  than  120 
days.   It  is  therefore  aToparent  that  the  object  and  intent 
of  the  clause  was  to  fix  the  specified  date  of  July  1,  1952 
as  the  co.'inencing  date  for  the  termination  of  the  lease,  at 
the  option  of  the  lessor  or  its  assigns,  and  not  for  the 
commencing  date  of  the  issuance  of  the  120~day  notice; 
otherwise  the  absolute  term  of  the  lease  tc  lessees  v;ould  net 
extend  for  two  full  years,  as  was  clearly  intended,  but  for 
a  period  of  no  less  than  two  years  plus  the  four  months 
requisite  for  the  120-day  notice  of  the  "Intent  to  terminate 
and  cancel  this  lease."   Thus,  to  give  the  clause  the  con- 
struction for  which  defendants  successfully  contended  in 
the  trial  court — that  the  120— day  notice  was  premature  and 
Inopportune  until  July  1,  1952 — would  do  violence  to  the 
manifest  Intent  of  the  parties  that  lessees  be  granted  an 
absolute  Irrevocable  two-year  lease,  and  that  the  option 
clause  vest  the  lessor  or  its  assigns  v;lth  the  privilege 
"to  terminate  and  cancel"  the  lease  at  any  time  after  July 
1,  1952,  upon  the  giving  of  a  120-day  prior  written  notice 
to  defendants  of  such  intent. 

Moreover,  as  plaintiffs'  counsel  point  out,  it  would 
be  uni»easonable  to  infer  that  the  parties  intended  to  fix 
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the  date  for  the  commencement  of  the  rperatlon  of  the  option 

during  the  midst  of  an  annual  period  of  the  lease,  I.e.,  two 

years  and  four  months  from  the  lease  date,  or  during  the 

It 
course  of  the  bowling  season.  Rather^eems  reasonable  to 

presume  that  the  parties  Intended  by  the  clause  to  render 

the  lease  subject  to  termination  commencing  with  July  2, 

1952,  as  Ryan,  who  signed  the  lease  on  behalf  of  the 

lessor,  specifically  testified.   As  heretofore  statei, 

bov7ling-league  contracts  xvith  defendants  were  made  in 

April  for  the  ensuing  bowling  season  which  runs  from 

September  to  April  of  each  year.   In  view  of  this  common 

practice,  the  option  termination  clause  could  not  have 

been  calculated  to  permit  the  lessees  to  make  contracts  with 

league  teams  in  April,  only  to  find  themselves  notified  in 

July  or  subsequently,  after  the  contracts  had  been  made, 

or  at  the  height  of  the  bowling  season,  of  the  intent  of 

the  lessor  or  its  assigns  to  cancel  and  terminate  the  lease 

at  some  timo  after  the  beginning  of  the  bowling  season; 

instead,  it  is  logical  to  presume  that  the  parties  intended 

to  protect  the  lessees  with  an  absolute  right  to  a  two-year 

term  of  the  lease,  and  grant  the  lessor  or  its  assigns 

the  privilege,  thereafter,  to  terminate  the  lease,  at 

option, subject  only  to  a  120-day  prior  written  notice  of 

the  intent  so  to  do.   In  consonance  with  these  circumstances, 

plaintiffs  served  the  120-day  notice  on  February  29,  1952, 

with  the  intention  of  terminating  the  lease  as  of  July 

2,  1952,  a  time  when  the  bowling  alley  was  closed;  and 

by  receiving  the  notice  in  February,  lessees  were  On  notice 
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a  few  months  before  the  bowling  league  contracts  were  to 
be  made,  that  they  would  no  longer  have  the  use  of  the 
premises  when  the  new  season  began  in  September  1952. 

For  the  reasons  indicated  we  are  of  opinion  that  the 
court  erred  in  directing  a  finding  at  the  close  of  plaintiffs' 
case  and  entering  Judgment  for  defendants.   Accordingly,  the 
Judgment  of  the  Municipal  Court  is  reversed  and  the  cause 
remanded  with  directions  to  enter  Judgment  for  possession 
in  favor  of  plaintiffs. 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

NIEMEYSR,  J.,  and  BURKE,  J.,  Concur. 
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TED  MANCZKO    et   al., 

Appellants, 

V. 

AGNES  MOBERG  et  al. , 

Appellees. 


APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO 


ON  PETITION  FOR  REHEARING. 

In  their  petition  for  reher-rlng  which  is  herewith 
denied,  defendants  point  out  that  the  remandraent  order 
precludes  theo  froa  their  right  to  interpose  a  defense 
by  the  introduction  of  evidence  touching  upon  the 
Intention  of  the  parties  with  respect  to  the  optional 
termination  clause. 

Accordingly,  the  remandment  order  is  modified  to 
read:   Judgment  of  the  Municipal  Court  is  reversed  and 
the  cause  remanded  with  directions  that  further  proceedings 
be  had  not  inconsistent  with  the  views  expressed  herein. 


JUDGMENT  REVERSED  AND  CAUSE 
REMJ^NDED  \fITH  DIRECTIONS. 


NIEMEYER  and  BURKE,  J J. ,  Concur. 


STATE  OF  ILLINOIS 


APPELLATE  COURT 


THIRD  DISTRICT 


FEBRUARY  TERM, A. D. 1953 
General  No,  9^36  Agenda  No,  3 


) 
) 

)  Appeal  from  the 

) 

)  Circuit  Court  of 

) 

)  Sangamon  County 


Universal  C«I,T.  Credit  Corporation, 
a  Corporation, 

Plaintiff -Appellee , 

vs. 

Barbara  J,  Thompson, 

Defendant-Appellant • 

#     #     #     ^     #    # 
Barbara  J,  Thompson, 

Counterclaimant-Appellant ,    ) 

) 
vs.  ) 

) 

Universal  C.IoT,  Credit  Corporation,  ) 

a  Corporation,  and  Edwards  Motor  Sales,      ) 

Inc.,  ) 

) 
Counterdefendants-Appellees,  ) 


Wheat,  P,  J. 

This  is  an  action  in  replevin  wherein  the  Court  found  in 
favor  of  the  plaintiff.  Universal  C.I.T,  Credit  Corporation,  and 
against  the  defendant-appellant,  Barbara  J,  Thompson,  for  poss- 
ession of  an  automobile  and  for  judgment  in  the  sura  of  $991«47o 

The  complaint  alleged  that  plaintiff  is  a  corporation 
licensed  and  authorized  to  do  business  in  the  State  of  Illinois; 
that  January  24,  1951,  defendant  purchased  from  Edwards  Motor 
Sales,  Inc.,  the  automobile  in  question  for  a  tiae  price  of 
$4,228,50  paying  $1,440,00  down,  leaving  a  balance  of  ^27S8.50 
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v/hich  defendant  agreed  to  pay  in  fifteen  successive  monthly  in- 
stallments of  |1^5.90  each,  the  first  installment  to  be  due  on 
February  24,  1951;  thqt  thereafter  the  defendant  received  and 
accepted  the  autoraobile;  that  on  January  24,  1951,  Edwards  >Iocor 
Sales,  Inc.,  sold  and  assigned  all  rignt  and  interest  in  said 
automobile  to  plaintiff;  that  plaintiff  has  received  from  defen- 
dant five  monthly  payments  of  #l35»9C  each,  or  *929.50,  leaving 
unpaid  tine  balance  of  tfl,o59»00  with  July  24th,  1>'51,  and  August 
24tn,  1951,  installments  due,  unpaid,  and  in  default;  that  on 
August  25,  1951,  the  plaintiff  requested  and  demanded  return  of 
said  automobile  which  defendant  refused  to  deliver;  that  defendant 
wrongfully  detained  said  automobile;  that  defendant  agreed  in  -wi-it- 
ing  to  pay  a  reasonable  sum,  15/i  if  allowed,  as  attorney's  fees  if 
defendant  defau].ted  and  contract  was  placed  with  an  attorney  and 
that  the  agreement  v/as  placed  with  an  attorney  because  of   defen- 
dant's default;  that  plaintiff  was  damaged  by  the  wrongful  acts 
of  the  defendant  in  the  sum  of  v2137.S5,  being  the  unpaid  balance 
of  4'ljB59»OOf   plus  attorney's  fees  of  ^1-273. 85,  wherefore  plaintiff 
prayed  for  judgment  for  such  air.ount.  Thereafter  on  December  4, 
1951,  following  a  series  of  pleadings,  the  Court  allowed  plain- 
tiff's i lotion  for  Judgment  on  the  pleadings  for  possession  of 
the  automobile  and  for  judgment  in  the  sum  of  v991«47  and  costs, 
A  writ  of  Eetorno  Habendo  was  issued  on  December  7,  1951*  The 
sheriff  made  return  on  said  V;rit  to  the  effect  that  he  had  served 
a  copy  thereof  on  the  defendant  on  December  15,  1951;  that  he  had 
demanded  a  return  of  said  property  but  defendant  had  refused  to 
deliver  the  same;  that  on  December  l6,  1951,  the  sheriff  took 
possession  of  the  said  property.   Afterv^ard,  on  December  17, 
1951,  plaintiff  filed  a  petition  for  a  rule  to  snow  cause  against 
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defendant  for  failure  to  turn  over  said  automobile  to  plaintiff 
and  a  contempt  order  was  entered  on  December  18,  1951,  against 
defendant  and  her  attorney,  J,  W.  Templeman,  This  appeal  follows. 

Defendant  relies  on  the  following  as  reversible  errors  of 
the  trial  court  in  this  cause;  contending  that  - 

1,  The  Court  erred  in  entering  a  judgment  on  the  plead- 
ings while  an  answer  was  on  file, 

2,  The  Court  erred  in  ordering  the  Writ  of  netorno  Habendo 
to  issue  herein. 

3 ,  The  Court  erred  in  assessing  damages  against  the  defen- 
dant without  proof  or  evidence  to  sustain  it. 

4,  The  Court  erred  in  assessing  damages  when  the  defendant 
has  requested  a  jury. 

5,  The  Court  erred  proceeding  to  enforce  said  judgment 
after  a  notice  of  appeal  had  been  filed  and  before  the  time  had 
passed  in  which  the  same  could  be  made  a  supersedeas  by  the  fil- 
ing of  a  bond. 

6,  The  Court  erred  in  ordering  the  property  involved  here 
to  be  removed  from  the  possession  of  the  defendant  before  the 
judgment  herein  was  final, 

7,  The  Court  erred  in  entering  the  said  judgment  herein. 
The  defendant  first  contends  that  the  judgment  entered 

on  the  pleadings  was  erroneous  when  an  answer  was  on  file  con- 
taining a  general  denial.  The  facts  reveal  that  on  October  29| 
1951,  a  hearing  was  had  on  plaintiff's  motion  to  strike  the 
answer  and  motion  of  the  defendant;  that  said  motion  to  strike 
was  allowed  by  the  Court  and  parts  of  said  pleading  were  ordered 
stricken  and  defendant  given  leave  to  amend  by  November  19,  1951; 
that  on  November  16,  1951,  amended  pleading  was  filed  by  the  de- 
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fendant.  Plaintiff  contends  that  where  a  second  answer,  filed 
after  a  preceding  one  is  held  materially  insufficient,  is  subject 
to  the  same  objections,  defendant  is  in  default  unless  he  requests 
and  is  given  leave  to  plead  furthero  This  is  true  as  to  the  parts 
of  the  pleading  ordered  stricken,  if  the  amendment  as  to  these 
parts  does  not  conform  to  the  Court's  order,  but  it  does  not  fol- 
low that  other  parts  of  the  original  pleadings,  not  ordered  stricken 
by  the  Court,  do  not  stand  as  to  denials  made,  which  must  be  met 
by  proofs 

Reviewing  the  pleading  it  is  noted  that  defendant  in  its 
answer  and  motion  and  amended  answer  and  motion  denied  that  plain- 
tiff is  a  corporation  licensed  and  autnorized  to  do  business  in 
Illinois;  denied  that  plaintiff  received,  by  dealer  assignment, 
all  right,  title  and  interest  in  and  to  the  contract  entered  into 
between  defendant  and  Edwards  Motor  Sales,  Inco,  and  denied  plain- 
tiff has  interest  in  said  automobile;  denied  that  plaintiff  re- 
quested and  demanded  return  of  the  automobile;  denied  that  plain- 
tiff is  entitled  to  the  sum  of  15%  for  attorney's  fees  under  the 
pertinent  contract  and  denied  damage  to  plaintiff o  The  above 
denials  were  not  ordered  stricken  or  amended  by  the  Court  and 
stand  in  the  absence  of  proof  to  the  contrary.  It  was  improper 
for  the  Court  to  grant  a  judgment  on  the  pleadings  where  general 
denials  must  be  met  with  proof.  Defendant  had  requested  a  jury 
and  in  the  absence  of  a  waiver  of  such  demand  had  a  right  to  have 
the  jury  pass  on  the  facts  with  regard  to  the  general  denials  that 
are  material  to  plaintiff's  right  to  prevail, 

TlaEuvt^jSrcites  Central  States  Coop,  v,  Wats  qn__BroSj , 
404  111., 566,  in  support  of  her  positioh.  In  this  case  the  com- 
plaint alleged  that  the  defendant  wrongfully  held  over  after  ex- 
piration of  a  lease  and  was  liable  to  the  plaintiff  for  reasonable 
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rent  for  the  use  and  occupancy  of  plaintiff's  premises  thereaftero 
The  defendant,  in  his  answer,  denied  the  allegations  of  the  com- 
plaint and  alleged  as  an  affirmative  defense  that  the  defendant 
held  possession  of  the  premises  under  a  verbal  agreement  of  the 
parties  for  a  stipulated  rental  to  a  certain  date  and  thereafter 
for  the  reasonable  rental  value  of  the  premises.   The  Court  neld 
that  the  plaintiff  was  not  entitled  to  a  judgment  on  the  pleadings 
as  the  defendant's  denials  v/ere  sufficient  to  require  plaintiff  to 
submit  proof «  In  the  opinion  the  Court  stated,  "From  these  alle- 
gations of  the  couplaint  and  answer  it  clearly  appears  to  this 
Court  that  the  defendant's  answer  contained  an  explicit  denial  of 
the  allegations  of  the  complaint o  Assuming  for  ^^  purposes  of 
this  opinioii  that  the  answer  uad  contained  merely  the  general 
denials  above  referred  to  and  had  not  contained  any  affirmative 
defense  allegations,  the  appellee  definitely  would  not  nave  been 
entitled  to  a  judgment  on  the  pleadings  because  it  appears  that 
the  ^of  ondafrfa-*-s  denials  were  sufficiently  explicit  to  require 
plaintiff  to  submit  proof"*  The  Court  also  stated,  "As  we  stated 
in  Leitch  v.  Sanitary  District,  3^6  Ill,i+33,  fiitation  of  authori- 
ties is  not  necessary  in  support  of  the  well-established  rule  that 
a  party  to  suit,  either  at  law  or  equity,  cannot  have  relief  under 
proofs  without  allegations,  nor  under  allegations  without  proof  in 
support*o 

In  Bauerle  v.  Long,  165  111,340,  cited  by  plaintiff,  the 
Court  stated,  ''It  becomes ^ncooooary  for  us  to  determine  the  question 
whether,  where  part  of  the  answer  only  is  excepted  to  and  held  in- 
sufficient, the  bill  can  be  taken  as  confessed  as  to  the  whole  bill 
or  only  to  that  part  to  which  the  answer  is  held  insufficient.   The 
object  and  purpose  of  the  statute  being  to  expedite  business  and 
prevent  encumbering  the  records  with  unnecessary  proof  and  to  save 
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expense,  where  a  defendant  falls  tc  oooiply  with  the  statute  and 
anawer  fully,  and  where  he  refuses  to  comply  with  the  order  of 
Court  and  answer  an  allegation  of  the  bill,  he  is  by  the  statute 
declared  to  be  in  the  poaition  of  one  wi.o  is  In  default.  He  is 
without  an  answer.  In  the  words  of  the  statute  above  quoted,  the 
bill  shall  be  taken  as  confessed  by  him  where  he  fails  to  file 
furtner  answer  where  his  aiiswer  has  been  adjudged  insufficient. 
No  part  of  his  answer  stands  in  such  case.  The  bill  is  taken  as 
confessed,  -  not  a  part  thereof,  but  the  bill  itself.  I'his  was 
an  ISy?  caas  and  the  Court  referred  to  Sees,  2}   and  24  of  the 
Chancery  Act  which  sections  have  since  been  repealed  by  the  Civil 
Practice  Act,  Plaintiff  also  referred  to  Yates  v.  Contlneatal  Ins.. 
Co.,  207  111,512,  and  Heeren  v.  Smith,  276  Ill.App,43S.  In  the 
Yates  opinion,  dated  1904,  the  Court  stated,  ^t^ie  nave  held  that, 
where  exceptions  to  an  answer  are  allowed,  and  the  remainder  of 
the  answer  presents  no  material  issue,  and  the  defendant  makes  no 
further  answer,  it  is  proper  to  decree  that  the  petition  or  bill 
of  the  conaplaint  be  taken  as  confessed  for  want  of  an  answer". 
The  question  then,  under  this  statement,  in  our  present  situation 
is  whether  the  remainder  of  the  answer  presents  any  ai&terial  issue. 
In  Heeren  v.  Smith,  supra,  the  plaintiff  in  error  assigned  as  error 
the  fact  that  there  was  no  rule  taken  requiring;  them  to  make   further 
answer.  The  Court  stated,  '^We  are  of  the  opinion  that  the  rule  does 
not  apply  in  this  case  for  two  reasons.  First,  plaintiffs  in  error 
elected  to  abide  by  their  answer.  Second,  tne  rule  does  not  apply 
to  those  cases  where  the  portions  oi"  the  answer  which  remain  after 
th©  Court  has  sustained  exceptions,  neither  deny  nor  avoid  material 
allegations  of  the  bill".  In  the  instant  case  tiion,  considering 
the  portions  of  th©  answer  which  re&.aiaeci  after  the  Court  had 
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.nrtow^afi  OB  lo  doBw  101  beaaa'lfloo  am  tm^i  ad  daiislqaoa  arid  ^, 

aoXd'SMdla  ^Jneas'xq  "W^  ni  ,diiamadada  aXrid  labau  ^nscld  fi,oicr&aup  arX 

•  dxiesX  XaXiadJSox  x^^  adnaaaiq  -xavana  arid  lo  labnXiiUAS'X  arid  -SLaiidariw  ajfc 

iciT-e  ea  t/exiSkieea  •xoita  ai  llidnlfiXq  szid   ^s-xqua  ,r.dii88  .y  oaiaaH  aX 

'xaridiijl  aslfiii.  od  manJ  ^AliXjupai  aa;:t&d  lalui  oc  aaur  aiarid  darid  dpal  arid 

aaob  aXiii  add  darid  noinXqo  ariJ  Ic  €>-ia  s.."    ,Ldvi,da  d'u.oO  ariT  ,  •tawaoA, 

"xoTLia  ai  allldniaXq  ideiii     .eii^eaai  cmrd  lo'x  aeip  airid  ssl  xlqq^  Jen 

xXqqs  doii  aaob  aXwi  ariJ   .br.ooaE     .lawsxiB  lia rid  -^  a^Xda  o^T  b»d.>aXa, 

•sadla  al&at;-!  cbirilw  -xawvoa  ariJ  lo  aaoXdrtoq  a4d  aoarilw  aa^ao  asoi^id  a  J 

XaXiadaffi  biicva  10a  x<i*J'>  /t^^dXaa  tsooldqaoxa  baaXadaAia,.eA4  ^TuaoO  @.:d 

snXi9bl&ao3  ,aaad  aaao  dxi^daxiX  9^4  al     •*'X^4d  a4d  lo  aopXdaiiaXXa 

bi»ri  dmwoO  arid  ladla  bnatasMt  rialriw  lawaoja  arid  lo  BacXif^oq  old 
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stricken  certain  parts  of  defendant's  answer  and  given  defendant 
leave  to  anerd,  (which  defendant  by  subsequent  pleading  did  not 
effectively  do)  did  tne  portions  of  tne  answer  which  remained 
deny  or  avoid  material  allegations? 

In  our  opinion  the  defendant  had  the,  ri,^nt  to  be  heard  wi*4a 
Hggaj^o— t^-4i&r  aenials  tnat  plaintiff  was  a  corperation  liceft&ed 
&rm.-awfa:^Qyjzn(J  m   tj-e-JausiriRRs  in  Illmoirfr; — cttatt  plaintiff  received, 
by  assignment,  any  interest  in  the  contract  between  defendant  and 
Edwards  idotor  Sales;  that  plaintiff  requested  and  demanded  retui^n 
of  automobile;  chat  plaintiff  is  entitled  to  15;<»  attorney  fee  under 
the  contract  which  defendant  signed;  ana  that  plaintiff  has  sus- 
tained any  daiBage,  The  complaint,  Paragraph  9,  alleges  that  "On 
the  25th  day  of  August,  1951,  the  plaintiff  requested  and  demanded 
return  of  said  property,  but  the  defendant  refused  to  deliver  up 
possession  thereof  to  plaintiff".  Defendant  in  Paragraph  9  of  her 
answer  and  her  amended  answer,  "Denies  allegations  of  Paragraph  9 
of  complaint".  Plaintiff's  Motion  to  Strike  did  not  refer  to 
Paragraph  9  of  defendant's  answer.  Hence,  defendant's  denial  that 
plaintiff  requested  and  demanded  return  of  property  wqs  a  denial 
of  a  material  allegation  and  plaintiff  is  placed  in  the  position 
of  having  to  furnish  proof  to  support  the  allegation  in  Paragraph 
9  of  the  Complaint o  If  defendant  gets  possession  of  property  law- 
fully, replevin  does  not  lie  until  after  demand  and  refusal,  Ohio. 
&  M.Hy.Co.  V.  Noe,  77  111.513;  Clark  v.  Lewis..  35  111.417;  Toieiia, 
St,  L,  &  K»  C,  Ry,  Co,  v,  American  Refrigerator  Transit  Co», 
U^App.625. 

It  is  our  conclusion  that  defendant's  denials,  other  than 
those  laatters  ordered  stricken  by  the  Court  with  leave  to  amend, 
were  sufficient  to  require  plaintiff  to  submit  proof  and  that  de- 
fendant had  the  right,  having  demanded  a  jury,  to  have  the  facts 
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iriBbaolsb  119^1:2  fans  iswans  s'crnsbnslsb  lo  ei-iBq  nizJiet  nsTiDiitfe 

;ton  bib  gnibaglq  SnoupsBdua  \d  cfnsbnsleb  rioiriw)    ,bn9iEJ5  oJ  evBsI 

bsnisfflOT:   d  > ;  .v/    c:  .?.r<;,  yii:?  lo  exiox^trtcq  sficf  bib   (ob  Y-Levi;Jo9ll« 

JciaoicsssIIs  Ifii^^^s.'^  bJtovs  10  vjteb 
fi^i^  b^BSfi  9d   od   Jni^lT  »3n^  bsxl  cfaEbnslab  ^rid'  nolnJcqo  'xjjo  nl 

(bsviaoai  ^'lid-nlslq  o^nt?— t^jLcxixIII  nx-aaaatei.*a---etr-7j7^4rar-rt<>ft^i^a--bi£u« 

bns  ^Jnsbns'isb  naawJed   JofiaJnoo  Siicf  ni  ^ta9^sct^x  ■<{«£   ^^JnscmsxsBjS  yd 

xnjjcfOT   bebii&ta&b  bos  beJasjjpeT  'ilxjuxiiiq  Jsxi^   jeelsti  loJoM  ab^S'.vbli 

^9b^uJ  99l  \-!?>aT:ovfjB  *$!  oJ  b9£;Ji;tn9   el  "ilx^JnisIq  ;tBri;J    jsIxooiboJ-us  lo 

-3JJd!   3/5i1  llx;fni.tilq  d-fidcJ  bns   {bsnsis   cfnsbnslsb  rioirtw  cfojsiJnoo  ariJ 

nO"   tfsiiJ  BSjjsIIjB   ,9  riq£iSBlB<?   ^^nislqmoo   L^riT     .sgfiriTBb  x^b  b9nl«.l 

bebrtfimsb  bns  bsSeQvp&t  lli^nlBlq  exlcT   ,I<:9I    ,^80j5JLfA  lo"  "^sb  ricf^S  ©li^ 

qii  iQ'Vi.lsb  o:S  bssxflsrt  Jnfibnsleb  eriJ  d'i/cf   ,Y*'iSflOiq  biee  lo  ^'IiJCt»^ 

t9ri  lo  ^  rSqfiTgfiiEl  nJt  JnBbfiQloCi     .."lliJniBlq  Ovt  losisriJ  noiaasasoq 

9  rfqsigenB*!  lo  snci;JB59XlB  sglnsQ"    ,T9wanii  bsbnsoiB  tsri  bns  ^^wa^J■J 

o^  ^s'}^'J:   Jen  bib  Siii'iJi:   oct  noijoM  e'llldnxBlI      ."JnxBlqfooo   Ifl 

ctsrirf  iBiasb  o'cTnBbnslsb   ,80fi9r!      .-iswenB  e'^Jnebnelsb  lo  9  ffqB^5£•IB*l 

iBinsb  6  apw  ycfiaqoiq  lo  niuJa-i  babnBrnsb  bixB  boSesupot  llidniBlq 

nox^iaoq  sriJ  nx  bsoBlq  ax  llictniBlq  bxis  noic^BssIlB  IBX^9;JBra  b  lo 

fiqsiSXJiB*!  rrl  flold'BsallB  adi  cfioqaue  oJ  looiq  rielnix/1  oi  snivBxi  lo 

-wsl  Y^^ioioiq  lo  xioiaaaasoq  e^eg  ctnBbnelsb  II     .JniBlqmoO  &d3  lo  ? 

olfiO     ,Is3i;l6T  bna  baBtaab  -iscfls  li^JniJ  ail  .ton  eaob  nxv9lq9l   ,\IIi/l 

ffiiiSliiT   ;VI.i.III  ^e   tSiwsJ   «v  ^lalO   jCl^.m  VV   ,90M   .v  .oO«y^.HJ 

,. oO  JiBfiBiT  noJBtaaiilsfl  naoxismA  ,v   ,oO   .yfl   ,0  .]!  A  ,J   ,a|i 

.eSd.qqi^ 

nsrl«J  isilJo   tSlftinsb  a'JiiBbnglsb  Jsilc)   noieulonoo  iwo  sx  31 

(bnama  o;J  avsel  ii;tiw  ^lubO  eriJ-  yd  nejioiicta  b9*I9b^o  bts^Jbih  »8ori3 

-9b  S&di  boB  loo^q  Jimdi/e  od   llictiiislq  eitL'pQt  0:!  irtalollluc  s-^iow 

ectosl  9xl;J  BVBii  oct   ,Y*^J"t  Js  bgbnainab  §nlvBri  ,;^ri3iT  sricf  bBxI  dOBbn^'^- 


pertaining  to  the  denials  heard  and  passed  upon,  by  a  jury. 

Defendant  contends  that  trie  Court  erred  in  assessing  damages 
when  the  defendant  had  requested  a  jury;  and  tuat  the  Court  also 
erred  in  assessing  damages  against  the  defendant  without  proof  or 
evidence  to  sustain  it.   Plaintiff's  answer  is  that  if  the  defen- 
dant is  dissatisfied  v/ith  assessment  of  damages,  her  remedy  is  to 
apply  to  the  Court  to  correct  or  set  aside  tne  assessment.   Plaintiff 
further  contends  that  a  jury  demand  made  in  connection  with  the 
original  appearance  does  not  suffice  to  require  assessment  of  dam- 
ages by  a  jury  after  default  in  pleadings  or  striking  pleadings 
and  the  jury  request  must  be  renewed  or  directed  particularly  to 

the  assessment  of  damages  in  case  of  or  after  default.   Cases  are 

a 
cited  by  both  parties.  Plaintiff  refers  to  Sayrs  v,  Y^M^ngas , 

187  lll,App,23,  wnich  is  published  in  abstract  form.  Therein  the 
statement  is  made,  "*A'here  a  default  is  taken  against  defendants 
for  viant  of  a  sufficient  affidavit  of  merits,  they  are  not  entitled 
to  a  jury  to  assess  the  damages  where  no  specific  demand  for  a  jury 
was  made  after  the  default,  notwithstanding^  they  demanded  a  jury 
on  entering  their  appearance".   In  our  present  case,  in  accordance 
with  our  viev/s  above  stated,  there  has  been  no  default.   The  com- 
plaint alleges  damages  denied  in  defendant's  answer  y^hich  denial  is 
not  ordered  stricken  by  the  Court's  order  dated  October  22,  195i» 
Fience  the  question  of  damages  is  for  the  jury,  a  jury  having  been 
requested.   The  complaint  claimed  damages  in  the  amount  of  the 
total  unpaid  time  balance  plus  attorney's  fees.  The  Court  in 
assessing  damages  used  the  monthly  contract  payment  of  4-185090  and 
multiplied  that  figure  by  5  1/3  and  held  that  sum,  to-wit  ^^991. 47, 
as  the  fair  damages  sustained  by  the  plaintiff.   The  measure  of 
damages  for  detention  in  a  replevin  suit  .  .  .  ,  ,  where  the 
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OcjIb  c^^«oO  arij  ;JB£i;J  fcriB  J^f^i'l  ^  be-Jeeupei  baii  ctxtsbnelsb  aria  iio  *? 
lo  loo'iq  Jijorictiw  ^^nsbfis'ia.b  ©xia  cJeniBgB  aegsauib  snlseatiaiS  ai  t=  xa 
-xtslteb  9iiJ  1i  i&iii  ex  iswanB  a'l'iiisrnxBlH  .ctx  mJtB^ai-fa  oj  sonab-crs 
oJ  el  YbsineiiSii   (S^.-^Bmsb  1o  ctneinaasaes  rictiw  bellelcJaqiBJtb  si  dnnb 

3ii^  ri^iw  noxdOi>aaoo  ni  efasis  briBtn^b  xiut,  e>  3bA3  abnsJnoo  laiiJi /i 

-fiiBb  lo  dxigfliessaajB  siiupsn  od  sox'ili/e  don  asob  ftonsiBsqqB  Ifini;;i  .  lo 

Qjii-iibBBlq  gxii^ixid^e  "so  ej^nibaslq  ni  ;rlJit."ieb  leJlfc  Y^^t  ^  \:-    "djio 

0.J  yl'isIxJolit'iBq  bsdosiib  lo  bewenei  eci  Jeua  «Ja»0pei  ^'ru/t  ©ri^  baB 

©IB  eaaBO      ,J-Ii/B'i9b  iSvt'ija  lo  to  esao  ni  aesBfliBb,  lo  ^JrrsflieadasB.  94^ 

^  aBax3i*»Y  ,\r  ea^BG  od  ais'ioi  'iiid-niBlH     ,a4»l;t'XBq  ii;Jo<j  x«*  bsJi;o 

sriJ   niaidxiT      .miol  crosiJads  ni  barfsildi-'q  ax  (iQifiw  ^iS.»qqA*Lll  V,SI 

a^^CBbnaleb  JaniegB  xiesiB^t  hi  3Lij&l9b  &  9ieil*"    ,eb6ffli  ex  ;inQPiQie,i& 

balC'XJoe  Jon  aos  v.BiiJ    ,301190:  lo  vfivebxllB  insioi'lli/a  b  io  crnBW  lol 

Y'XJj'C  •=  '^c'i  bxiBciab  oilxoeqa  on  sisnw  esgsoiBl)  9hJ  eesaap  oj   if'ixft  ^  o^ 

Yiut   ^  b9bni5m»b  yadJ  >^3nibnB^ariJxwjon   ,:tI«B'leb  9ri,J  leJlfi  ebBta  sb'* 

soflBb^oo^B  nx    ,e3Bo   cfneae^q  tjjo  nl      ♦"snnB'ifieqqfi  nledi,  7]txti9ia^  oc 

-ffioo  aiiX      .iJljjBlab  on  nsad  SBri  ©iSiiJ    ,fo9JsJ3  svodfi  swsiv  ^i/o  ri^x 

el  Xsinab  doiiilf  iswenB  a'JnBbneltib  ni  bsinsb  aesBcsab  sssqIIb  cTniBlq 

.#X^9I,,S$  ladoc^oO  bei&b  i&bin  e'JiJJoO  9iiJt  yrf  nealoiajte  boiafcic  Joa 

aaaci  gnxvBri   ^ixft  fi   iX'^'^t  ^^^  '^^l  si  asgfiuieb  'ic  noiJsajjp  9rict,©on9L 

9dJ  lo  JnuofliB  9Ai  ai  aa^aaiBb  beraislo   cfaiBiqmoo  »d^     ^bs^ae,      i 

ni  d^iJoO   ^riT     ,s9el  8»x®Oo;JiB  aulq  fO0Bli»d,  oal^  b^«qiur,X^'-'-^ 

bna  0^,^614  lo  ^nscsysq  JosiJnoo  \lii:inoBi  &Ai  baew  saaAa£|>  gnieBsjaex 

jV^i.I<?9*   Jxw-o^   ,fflij.a  Jsn;?  bleri  bnja   t\l  ^   \'d  9*xx(|,il  JBdd  beilqi^Iif» 

lo  aiuBBQ.a  9riT      .llicTaiBlq  9d^  yd  b9niB;tei/e  asjiBweb  lipl  ©ri;)   «ji 

9iiJ  ft'radw   ,    .    .    .    .    Jine  iuv9lq®i  a  ni  noiJn9.Jsb  lol  3e£,Cu.r>b 
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plaintiff  recovers,  and  where  the  property  involved  has  a  usable 
value,  is  the  reasonable  net  rental  value  thereof*  (Cottrell  v, 
Gerson,  296  Ill,App,iit.l2) ,   ae  believe  the  defendant  nad  the  right 
to  present  evidence  to  the  jury  on  the  reasonable  net  rental  value 
of  the  automobile  and  have  the  jury  pass  on  the  question  of  damages e 

Marrone  v,  Ehrat ,  175  Ill.App,649,  cited  by  defendant  is  a 
case  similar  to  the  one  at  hand  as  regards  assessment  q£   damages. 
In  tnis  case  the  plaintiffs  filed  their  statenent  and  affidavit  of 
claim,  alleging  that  tnere  was  due  the  plaintiffs  from  the  defendant 
the  sum  of  iS25«42  and  interest  thereon.  The  defendant  entered  his 
appearance  and  entered  a  demand  for  a  trial  by  jury  and  also  asked 
leave  to  file  a  set-off  in  said  cause.  Defendant  filed  an  affidavit 
of  merits  and  also  a  set-off  supported  by  affidavit.  On  motion  of 
plaintiffs  the  affidavit  of  merits  was  ordered  stricken  and  lesve 
given  to  defendant  to  file  an  aii:ended  affidavit  of  merits,  wnich 
he  did,  together  with  an  amended  set-off o   Later,  on  motion  of 
plaintiffs,  the  Court  ordered  that  said  aciended  affidavit  of  merits 
and  set-cff  be  stricken  from  the  files,  and,'  "it  appearing  to  the 
Court  that  ''  '••  *  the  defendant  herein  is  in  default  for  want  of  an 
affidavit  of  merits  or  defense  in  this  cause,  it  is,  on  motion  of 
the  plaintiffs,  ordered  by  the  Court  that  judgment  be  entered  here- 
in against  said  defendant  oy   default  for  want  of  such  affidavit  of 
merits"*  Later,  the  Court  found  tnere  was  due  plaintiffs  the  sum 
of  money  shown  in  said  affidavit  of  claim  to  be  due,  jS52.59,  and 
without  any  witnesses  bein^  sworn,  and  without  any  testimony  being 
offered  by  the  plaintiffs,  entered  the  judgment.  On  appeal,  the 
Appellate  Court  statea,  "It  appears  from  the  record  that  at  the 
time  of  entering  his  appearance  defendant  filed  a  demand  in  writ- 
ing for  a  trial  by  jury.   The  default  of  defendant  for  failure  to 
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sidssu- J6  *6rf  bsvlovai  Y'j■^®^o^q  $td3  sisifw  bn&   ,8t:3vo09T  llicfnxelr 

•  v  Ile-iJJoO )    .'ioai&'iJ'  euXev  I/j^nsi  Jan  eldfinosBsi  siiJ  el   ,9iJl£'. 

^tiiSii  SfJj  bfin  ^afibns'isJb  9a;J  ByQll96  9*     ,  (SI^,qqA,III  d^^S   ,xio8i»;' 

ejtfl£V  iB^ndi  J9«  9lo'£noac9i  9fi:J  ae  T^«t  ^^^  o«t  eofisbivt   J^S'89^q  o. 

.ass&fliiib  'to  noxJsQjjp  &Ai  no  aejsq  yix/t  ®^^  9V£ri  baA  &SidoaioOvB  srij  'ic 

,e9§6inet  lo  crnsHaeassfl  ebiass^^  ee  basci  J&  sao  &ci;t  o,J  ■^Blimia  se. 

lo  ctivabillB  bruB  c^H6Ka5£j'8  ilsrl*  bglli  alliJflifiXq  aiict  bSfco  siri^J  j 

J'nBbns'isb  snj  Hroi'i  alliOi.ifilq  arid   si/b  a£W  s-^csriJ  5/Riij  ^nissXIiJ   ,mxjBji; 

aid  b9^9J^^  cTnebnaleb  sriT      .ncsisr!:?   Jesistfnx  bas  ^^,iS>t^  lo  eii/e  e/l; 

bsjies  eels  bnjB  X'^ut  xcf  LbIiS  s  lol  bnemsb  b  b&isJria  bfls  soni.-ifi&qqf 

cfxvBbx'ils  ns  tslll  ^JnsbrfelsG      .ssjjbo  blae  r.i  llo-c?9ci  6  sixi  o;J  svssJ 

lo  noi^oa!  cO     vJlvsbll'is  \d  baiioqqua  llo-Jss  t.  oals  bnB  £Jl^9la  Ic 

©▼S9l   bnfi  nssioliJe  bsisb-io  s&v  eiliam.  lo  Jivfibills  sritf  elllJaxsIc 

rioiriw   ,e*li9ci  lo  31-vBbt'ilB  babtrsrae  ae  sXxl  oj  itstBDiiu'lsb  oi  navlj 

Ic  nolcJom  no   ,is^ej      ."ilo-Jas  bsbnamfi  ae  ditv  ^9fi;>^goiJ   ,blb  ©. 

sJlisEc  lo  :i.tvBbi'i1id  b9bfl9/a£  bx£3  ijsii>J  baiab'io  tiuoO  3il<t    ^allicTaXBlv 

srfj  oc^  3fri^i59qq£  Ji"  >,fcnB  ^ssXXl  ©riw^  mo^l  caaloxixre  ad  llo-J-©e  bn^ 

na  lo   ctni3vr  T:oi   ilus'tob  al  al  nlsierf  ^nrbnelab  adi  *  *  -■   ;t£rfj  i'woZ 

lo  noXJ^om  no   ,ii    Jx   ^bzubo  eiriJ  xiX-  ©enalab  10  B;JXi9ifl  lo  JivBbxllJi 

"Qierl  beiajns  &d  iaooi^nul  d&cl3  Ji^ioO   erfo    \6  Laiab'io   ,8llX;t-ixfcXq  srij 

lo  jxv^bXllB  riOiiB  lo  JxUiw  lol  ilu&tQb  x6  cJn&bn^lsb  biee  dsnxBSB  «j 

fiuxe  9riJ  alliJ/ilsXq  »t'b  e/ew  eisricf  boijol  cftifoO  ©riJ   ^isJbJ     ,*'e;ri'ioi 

biiB   ^9^l.S^&|    ,9ijb  9c(  o,?  mlclo  lo  ;JivBbtllB  blha  ax.  nwoxia   yskocj  Ic 

Snisd  YflomldesJ  ynBituorfilw  bne   ,n^ow8  s^Xsd  eessen^fiv,  \rL6  JijonJi* 

©ficr   jXfieqqB  nU     ,dnBnr,ibi:t   axi^  bsisd^n©    ,allx;JniBXq  sxid  \d  bsrtellc 

«      »dt  i&  cJBxiJ  tioos'i  arid   tjoiI  aiBsqqB  31"    ^L-e.1BJ^  iivoZ  aJBXXeqqi 

"iltvi  ni  bnssusb  &  beXll  dnBpnslefa  sooBifleqqB  eiri  aaiie^as  lo  smld 

o-i  9iviiB\  10I  ^njRbnslsfc  lo  ^JXuBlsb  srlT     •Y'l^t  \<i  XbXtJ  b  10I  §«•' 
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file  a  sufficient  affidavit  of  merits  did  not  admit  the   a.nouiit  of 
plaintiff's  darna,Q;GS.   In  our  opinion,  the  Monicipal  Court  lias  no 
power,  by  rule  or  otherwise,  to  prevent  a  defendant  from  ha  vine; 
plaintiff's  dama<^es  assessed  by  a  jury,  if  a  jury  trial  is  de- 
manded in  writing  by  the  defendant  *  *  -  *". 

We  believe  that  the  trial  Court  errod  in  failing  to  grant 
to  defendant  a  trial  by  Jury, 

For  the  above  reasons,  the  order  of  the  Circuit  Couxt  is 
reversed  and  cause  is  remanded, 

Reversed  and  remanded » 

Mr.  Justice  Ca:-roll  took  no  part  in  the  consideration  or 
decision  of  this  case. 
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Wheat,  P.  J. 

This  is  an  action  for  wrongful  death  brought  by  Howard 
Riciimiller,  Administrator  of  the  Estate  of   Hallie  Pearl  Richmiller, 
deceased,  plaintiff -appellant,  against  Nicholas  Reddick,  defendant- 
appellee.  At  the  close  of  plaintiff's  case  the  Court  granted  de- 
fendant's motion  for  a  directed  verdict.   Upon  denial  of  the  motion 
for  a  new  trial,  this  appeal  follows. 

The  amended  coriplaint  charged  that  Hallie  Pearl  Riciuailler 
had  been  a  guest  passenger  in  the  automobile  of  the  defendant;  that 
she  had  been  free  of  any  wilful  and  wanton  misconduct  on  her  part 
proximately  contributing  to  the  injuries  causing  her  death  and  that 
such  injuries  v/ere  proximately  caused  by  the  wilful  and  wanton  mis- 
conduct of  the  defendant  in  the  operation  of  his  car.   ouch  elements 
of  the  case  must  necessarily  both  be  alleged  and  proved  (Prater  v. 
Buell^  336  tll,App.533).  As  to  directing  a  verdict,  the  rule  is 
that  a  motion  to  direct  a  verdict  should  be  allowed  if,  when  all 
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the  evidence  is  considered  with  ail  reasonable  inferences  to  be 
drawn  thereiYora  in  its  ah!)ectw  most  favorable  to  the  party  against 
whora  the  notion  is  directed,  ttiere  is  a  conipiete  failure  to  prove 
one  or  raore  necessary  elements  o:  the  case,  ( Garrell  v.  K«  1".  (Jentral 
K«  ic.  Oo,.  3^4  111.599).  As  to  -whetaer  Hallie  Pearl  iiiciisiilier  was 
free  from  any  wilful  and  wanton  misconduct,  all  of  the  facta  aiid  cir- 
cur.istance3  In  evidence  ana  all  reasonable  infertr.ces  to  oe  drawn 
therefrom  iauot  necessarily  be  considered. 

*ne  evidence  i.'idicatet;  tnai;  she  waa  Uie  v'ife  of  iiov«'ara 
Hichniller  and  the  aiothei'  of  seven  children  and  waa  aregnant  at 
tno  tine  of  her  death,   3he  was  married  in  1939  at  the  age  of  six- 
teen; d;iring  her  lifetinie  sue   prepared  tne  ..leala  x"oi'  the  family, 
did  -cne  laundry,  kept  house  generally  and  .ijave  assistance  to  the 
chiiaran  with  tiieir  school  lessons,   ihe  Itictoillers  and  the  Aeddicks 
were  neli^'.hboiTiG  on  friendly  terms  and  frequently  "traded"  automobile 
rides  to  vuincy;  that  on  the  day  in  question  a  Heddick  dau-;hter  was 
baby  sittln;',  at  the  Iiichitiiller  nome.  According  to  th*j  statements 
made  by  the  defendant,  on  the  day  in  questiot^J''irs,  iiichiiailler  had 


asked  for  a  ride  to  town,   "hen  she  entered  the  car  she  sat  o:i  the 
rirht  h.and  side  of  the  fi'ont  seat,  .-ire,  ileddick  sat  in  the  aiddle 
and  tne  defendant  was  arivinft,   iUter  stating  in  detail  as  to  the 
happenir!,'-r,s  just  urior  and  at  the  ti:!ie  of  the  accident,  he  steted 
that  gfter  tlie  car  struck  tiie  culvert  he  and  nivS  wife  were  out  of 
the  car  and  tnat  I'iTs,  itichwiller  was  wedged  under  the  steering 
wheel.   It  is  important  to  note  tiiat  inferences  as  to  v.iiat  plain- 
tiff't  intestate  did  or  did  tiot  do  Just  prior  zo   the  accident  may 
be  inferred  equally  not  only  from  what  an  eye  witness  says  but  what 
he  does  not  Giiy»      iiere  in  statements  made  at  two  different  times  to 
two  different  persons  purporting  to  state  the  facts  and  circucastances 
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-xia  lo  a^s  tii.?  Jb  ^£$1  al  bvl'iiaa  ej&w  arifc     ,jd.Jij©b  led  lo  wmiiJ  s.  lict 

(XlitaBl  9iiJ  lo'i  6lB«»iu  aucj   berusqaiq  axie   omidelil  iwl  sniii-'b   ;i:9*i 

aiiJ   oJ  soiiB^aieea  avjs^,  bna  xilistaiwa  awj/ori  ;tq©;i  ,xibnjjfi/  *»j:i;f  bib 

8::ioibbe>i  9iii  Uib  aioiilsisAoJui  ©rii'      .snoaBaX  looiioe  'ii9iiJ  ditv  'nh'iijliAo 

9it6omoJMS  ''t>Bh»-T.3"  ^ict'iowpsi'i   iuia  aiaiac?  xXbflSXil  no  ca-iod/l^ilaa  stew 

a^w  ^-xacfdv/jab  ?laibb»n  m  noxaaawp  aiX  Xiib  Sii^J  iw  ;tBriJ   jyo"^^^  o^  sebin 

8;Jii«nt&ic.;t&  biiJ  Ovi  ;^itibioo9ji     .^RiOii  -jaXXiMiloxil  ari;^  ^&  gaXJcfis  ycffld 

bArf  laXXiiafioiii   .e.  isup  ni  x*b  »ri*  no  ^^n&ba»1eb  ariJ  x4  «»bficj 

aricr  i7o  ^*3  aris    iso  aiij  iis^ia^^aa  »ri3  fla/i"      .ntwoJ  oct  ab-t'i  a  lol  ba:<e» 

aXbbxw  erfj  aJa  i&ti  ilolb'Doh   .-i-vi  ,J69a  ctao'tl  adJ  lo  ©b.tB  bnati  itlnli 

»iiJ  oi  3fi  ItAi^b  ni.  aniJs.Ja  'ied\A     .j^aXvtti;  saw  JHebiialab  ariJ  bn« 
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a uiTo uncling  the  happening  ox  the  aeeicier.t,  defendant  nowhere  indi- 
cates that  plaintiff's  intestate  did  anything  other  than  merely 
ride  in  the  car.   From  his  testimony  it  seems  obvious  tnat  the 
skidding  of  the  car  and  the  collision  with  the  culvert  all  uappened 
in  a  matter  of  seconds  and  it  does  not  appear  that  there  was  any- 
thing which  plaintiff's  intestate  could  do  or  fail  to  do  which 
might  constitute  contributory  wilful  and  wanton  Eiisconduct.   In 
view  of  tiie  general  testiiaony  as  to  her  home  situation,  inferences 
as  to  her  health  and  the  statements  of  defendant  as  to  the  occur- 
rence, there  v«as  sxifficient  testimony  for  this  case  to  £50  to  the 
Jury  on  this  issue  and  the  trial  court  was  in  error  in  gi'anting 
the  motion  for  a  directed  verdict. 

As  to  the  conduct  of  defendant,  the  evidence  is  basically 
tnat  on  Kovenber  22,  1950,  at  about  3:15  P.M.,  defendant  was  driv- 
ing toward  Quincy,  Illinois,  on  the  ourton  road.  His  direction  of 
travel  does  not  appear  from  the  complaint  or  tne  evidence  but  pre- 
sureably  he  v/as  going  west,  ne   waa  driving  down-hill  on  a  black- 
top road,  the  paved  portion  of  which  was  tv/elve  to  fifteen  feet 
wide;  it  had  snowed  slightly  in  the  morning  but  it  melted  rapidly; 
in  \,he   afternoon  the  day  was  clear,  the  pavement  was  wet  in  spots, 
the  shoulders  muddy.   The  rear  end  of  the  car  skidded  onto  the 
left  shoulder  and  the  cai  skidded  sideways  into  a  concrete  culvert 
ab'itment.   Defendant  ^^vas  injured,  and  his  wife  and  plaintiff's  in- 
testate wore  killed. 

Police  Officer  ilutz  testified  that  he  went  to  the  scene  of 
the  accident  shortly  after  it  happened;  the  car  was  against  the 
southwest  abutment,  there  were  fresh  skid  marks  on  the  shoulder 
frou  the  abutment  to  a  point  thirty  to  forty  feet  east  of  the  same; 
the  paved  portion  of  the  road  was  fifteen  feet  wide;  the  shoulders 
were  muddy;  the  sun  was  shining.  He  talked  to  the  defendant  who 
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'il9'-teta  nBiii}  lericTp  anxfichcnfi  bib  9d'«4Bt^al  avillitiiljalq  .Jfirict  esrfso 
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fo$i!»qq^a  J,Iii  .j-iovXjjo  mii  diii^i  aoisxlloo  ndi  ,bn&  ibo  9ri;r  1o  /^ilbbi  i& 

"tsjovQ  »(i$  o;r  84i  jrnBbnsliai^  lo  s^aoidsJiiJta  diic^  baa  xi^X«»ri  I4»a  o^  «& 
«»fi^  ot.oSi  o;r  9Q&0  «.Jt44;ioli  \aoisUiiH^i  itmlollluB  8£W  sieilj   . 
.— . .  Bfli^«'i*'*!3  "^  loTjit©  ni  SAW  c^'tiiogi  I^JtiJ^  9ri;J^  bus  &ueei;  alrid 

.joIL-xsv  beJo9*iib  b  toII  aoXitom  uu4 

-   ^^^AOiejHi  «ii:  •ai»»bi:v»  •iiH  ■  ^^a&baj^%^b  lo  ;$9JJbnpt>  eiicr  o;r  «A         ^^^ 

-vHI)  ««w  ;ji|Abat1»b  t.«*f»1  ?XjC  dtjM9<i(»  y^*  |OSQX  ,S£  idcfTOvoM  no  J^n^ 

1t>  aoliQeitb  akU     fbA0xaQ4tuQ  9Aiar  HI  ,xo«Jtwp  biswoJ  ;  ;.i 

-»-Tq  ^w<i  »3jr»b.tvsi  94«>  r^o  ^TalAXqiBOO  a4«^  i«<ril  'iBoqq*  cJon  aeob  I©v©'j;J 

-sbftXcr  «  no  Xii:ri~xtvrob  ^nXvXtb  &«w  &il     .^ta^w  ^nXos  caw  ad  xXdnouj^ 

;tB^li  n994XtX  oJr  avXawit  saw  rioxdw  lo  flolcfxoq  bevBq  aria  ,bsot  qoJ 

iXXbicfi?  hd^laiu  ;ll  4uii  ^axfliow  fgrt;^  ill  xJ^rfri^iXe  bewoxia  bari  ^x   ;ab-iw 

jSiJoqa  tit  ;t»w  a,«w  Jaemovfiq  advt  (ijykdXQ  eAW  x^*^  ®rf^  nooaieila  a^j  a| 

©4i^  ccTrto  babbijfe  %6a  ©ri;f  1;o  bna  TtasjTi  e>riT     »xbbuia  S'lebi  > 

cfiavXi/o  oc^a-tonoo  «  otfnl  exJRw^bie  babblaia    mao  ariJ^  baft  aabXwoiia.  J'-^^X 

-nl  a'lli;fisJ:«Iq  baa  alXw  aid  boa  ^ba-xirtai:  e«v  Jnabna^aG     ,JnBm;i  U« 

,b0lXi>l  aiow  oiB3&»i 

ariJ  ;teaXsaa  aiiw  lao  ea;*  iban^qqari  SI  isJla  xX^T^ori*  ^tnabiooB  vdJ 

iftbXiioila  a4^  no  a2l^«Ks  biM  rie^il  ataw  aia/i.1  ,*rneiaJi/da  ctaawriji  os 

jc  iAj5  eri;r  lo  d'ajBa  ;JBal  x*"^'**''^  oc^  \iilfiJ  anloq  $  q^  ^qanitwcfA  f  1 

a'xebXuoria  arirf   \9bXv1  Jaal  na»;^!lXl  aaw  bAoi  aricl  lo  aolcfrcoq  bav^iq      -^ 

orlw  oaabnalab  9ciS  oi  be^Xa^  ai!     .snXniria  aavr  nua  axict   jxbbi/oi  aisw 
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said  ae  hzid  had  oone  d.rinkB  at  home;  ttiat  just  ueiore  tiie  accident 
he  Ccune  over  tJie  hill  and  lost  control  of  his  car,  av/ei'viag  to  the 
left  side  of  the  road;  the  car  skidded  sideways  aowri  tiie  roaa  into 
tiie  culvert;  that  ne  rfas  late  for  work  and  tnat  was  why  he  ^«as  f^o- 
ing  BO   fast, 

-he  witness  Howard  idchmiller,  husband  of  ualiie  Pearl 
Kiciiiiiller,  Lest  if  led  Lu&t  at  the  lnter?.ection  of  irdth   street  and 
Burtoii  road,  there  is  a  hill  going  down  grade  froa  eaot  to  west 
about  tv;o  huxidj'ed  feet  long;  the  black -top  on  the  day  in  question 
waa  sffiootli  out  the  shoulders  were  rough.   It  had  snowed  briefly  in 
the  aornini'*  tut  it  quickly  nelted;  in  the  aftfUT.oon  the  weather  was 
clear  and  the  paverient  fairly  dry,  altnough  there  was  soiae  mud, 
cow  tracks,  on  it,   Tne  witness  said  that  in  Jaau&.ry,  iy>l,  ne  had 
a  conversation  v-dta  defendant  who  statec  tiiat  ne  caaie  up  tne  hiil 
at  about  forty  to  forty-five  raileB  per  iiuur  ana  when  he  i.:ot  to  the 
top  he  Haw  tiie  road  v/as  clear,  he  pusiiea  down  on  tne  gas,  tne  back 
end  of  the  ci'.r  slid  around  and  the  car  wont  down  tne  niil  and  nit 
the  culvert;  that  tne  car  firet  went  off  onto  the  north  shoulder 
and  theii  the  Lacic  end  soun  around  and  tne  car  slid  sidewayt  dQ\m. 
the  road  luitii  it  hit  tiie  culvert;  tnat  he  nad  had  a  few  beert  in 
a  tavern  that  day;  tnat  tiie  shoulders  of  tue  road  v-/ei-e  iiuudy.   The 
witness  also  stated  that  defesndant  had  lost  his  left  arm  a  year  or 
nore  before  thi.«  accident, 

A  shoi't-hand  reporter  testified  ttiat  defendant  tiade  a  state- 
nent  Oecenber  /+,.  1930,  in  the  uospital  at  Wiiich  time  he  said:  -'I 
v:afi  r.oiiiQ   x,o   work  and  my   wife  Vfas  going  to  take  the  car  back  home 
with  her  and  cone  after  ne  after  work,  and  there's  a  little  rioe 
rifht  v.'here  this  happened  and  goes  down  to  ^^'^th  :)treet,  and  v«hen 
J  r.tepped  on  the  gas  the  back  end  whipped  right  around  on  tie  - 
turned  plurnb  around  and  hit  the  culvert".  He  further  stated  to  the 
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in9bx:>&A  Biii  mioI^o   JbuI   Jsricr    ;9£iOjri  )b  B:tcfltb  scroe   bad  bBti  »A  b^it 

oj«i  bfio'S  ©ddf  jwob  aysw^i'-iB  bsbbijia  ibo  orict   jfcfioi  sii^   xo  ebJta  Jls 
-OS  8SW  sri  X^iw  aiiw  cfBiiJ  has  siiow  lol  aial  saw  e/1  cf£jl;J   ;cti9vlw9  ai-^ 

ItBSiH  9JLliaAi  In  baj&dsi/il  ^taillrnirioiii  busvroK  essisiiM  eri- 
bn&  :t»e'ijl.  il;?S4  lo  frolc^ose-is^ni  art's  ^i8  ;?iwii  b«.nid89^   ,'x»XIiriioi'vi 

Ja&^  odr  tfaBs  bo's;!:  abfiij?  iwofa  Sflio;s  II±il  a  til  ^tw/f^t   ,bso'£  tic. 
noi^fasup  «i  x*^  srf^  no  qcJ-jiofild  erf*  JS"©^  ^^s'i  beibm/ri  tjud  j 
nl  x^toltti  bewcrm  bjBrt  tfl     ♦Jlsi/oi  s-tsw  eiefaliioris  ©ritf  cfi/ri  rid*ooM8  c*«i 

,bi/a  »«oa  BBW  orr»il;>  iisuoriJlfe  \X^b  x^*^^^"^  ia^Bievsq  ©rftf  bitfi  i^^ttjai 

bAti  9fi  ,i$^i   ,X'J*^^'*^  "^  S&ii<t  bise  83$n^lw  »rf?     .cM  no  ,«TiOBitJ  vmc 

Illii  »rii  <jcr  sjBfca  sii^  ;»sriJ  btt^Bis  orfw  d-npbxislftfa  jti^lw  aoi;tfiei9vaoO:T« 

^sad  Oiij   t***3  9'^''*  fio  flwob  boiiattq  »d  ,'iiisXo  bsw  faiici  arid"  wue  »fi  q©.i 
5ia  bfiij  Xliii  •riJ  nwob  Jnaw  tgo  arfct  bnB  fciu/ons  bile  isa  »ri^  lo  bn« 

nwob  eY*w9bJ:e  biia  ^i5^  »iiJ  bus  biujo-ia  ni/ae  hn»  :io»di  »ricf  n»il;^  j   .. 

flJt  a-xdtid  wal  s  bsii  b&A  9ii  d^ACJ-   jJ'i»vXuo  »f£^  :Slu  Ji   li.+m/  beoT  eiM 

•riT     .xbfoiiitf  tt-xaw  bBO'i  ©rij  'to  e'tablwi-da  ©jaJ  JaxlO    j^sb  jfi/i.t  ir»lirAi}  ;^ 

10  ifisx   '1  sma  •J^i&L  aid  asol  bad  ;fajBbn«leb  3Bdi  bsip^ie  osXb  sfts/itfi^ 

titn^blovB  Bids  eiolacf  9^0fT 
-9i&^d  fc.  ebiim  J.iBbtitt'iab  J«uJ  faei'liJeeJ    xeJ'iocjm  biifi/1-ct'forift  ^i 

L/=es  9ri  9xii  doidM  3ti  XficTiqaox;  arlJ  ax  ,0<i§X  ^*^  ^9drt9^9G   onea 

aaioii  »o»d  lan  9d;f  ajfaJ  oi  ^^ixog  eiiw  oliw  XJO  ^^^  ±zoyi  od  anxoj  suw 

e«lT  «Xj*xX  fl  a'o-tsrfd-  bn^  ,>Jiow  'lecflft  sm  isJle  sraoo  bna  tsri  rfcri- 

n»rlw  biiiS   ^J-eeiJS  rfiSi  o;j  iwofa  a»os  bnfi  borraqqBri  sXrfd^  ©teriw  J      :'i 

-  ©ss  no  bnuoiA  id^li  bdqqXrfw  bne  jlo»d  silrf  Sfig  »ri;t  no  beqqo 

©il;/  oi  bacTBcfa  leri^ii/l  9H      ."Kf'xavXi/o  •ds  iid  bna  bnuoia  dmulq  bsnii-J 

-   .\  -  I 


reporter  that  the  pavement  v;as  wet,  there  wa^-  some  loose  gravel  on 
it;  he  was  driving  in  the  middle  of  the  tv/elve  foot  black-top  road 
about  thirty-five  to  forty  milea  per  hour;  he  went  off  the  road  on 
the  left  hand  side;  tas  froat  wheels  stayed  in  the  niddle  of  the 
road;  the  car  slid  thirty  to  thirty-five  feet  into  the  culvert;  he 
had  had  tvro  (.^lasses  of  beer  in  a  tavern  about  ten  o'clock  that 
morning. 

As  to  whether  conduct  is  wilful  and  wanton,  no  set  rule 
has  ever  been  furnished,  each  case  depending  on   the  particular 
facts  and  circumstances  cf  such  case.  An  analysis  of  the  above 
evidence  as  to  tne  conduct  of  the  defendant  indicates  tnat^tkeye 
cannot  be  said  as  a  matter  of  law  that  such  conduct  was  mere  neg- 
ligence and  did  not  amount  to  wilful  and  wanton  .T.isconduct^  by 
reason  of  which  tne  same  becomes  an  issue  of  fact  upon  which  the 
.vary  should  be  oermitted  to  pass.  Under  such  circAmstances  it  was 
error  for  the  trial  judge  not  to  permit  such  case  to  ,t;o  to  the 
j'jry. 

The  judgiient  of  the  Circuit  Court  is  reversed  and  the 
cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mr.  Justice  Carroll  took  no  part  in  the  consideration  or 
decision  of  this  case. 


^ 


no  bso-!.  »rij  'iln  Jnow  tui  jittoii  isc  eslira  yctnol  oS  svll-vJnlricf  Jjuocfa 

•ri;J  lo  Blbbln  •ii3  at  bexACfa  f.'Iofixlw  a^Hci'i  snJ   \sklB  basil  cfl»I  ert* 

eri    i^naviuo  end  ocrni  ct©&l  9vil-\'criixi:t  cJ  Y^i-i^i^  bila  i«o  s*x{J    jbfion 

JbjI;^  ^ooXo'o  rr©^  JuodjB  msv^sj  £  a/   issJ  lo  sessfilg  owiJ  bsri  b«ri 

»Jiui  ^fsa  on   ^nodfiJBw  bnja  Ii;iXi»r  sx  i^owbnco  ^snJ^fiw  orf  h.\ 

-tulusx^iBq  9tiJI  DO  ^nlba&qnb  se£.3  ci^zs    ,bsu«xmul  nead  tava  esfi 

avodB  &nJ  'io  elSY^JS"^  n^^     »9SA0  iloya  lo  saonijcreau/o'sio  bns  cJofi^ 

57«*ipf*^^Jfinct  aoJfioibiii  cTnebnalsb  od^  lo  ctoubaoo  ft/iJ  oct  afi  aanebiva 

-gan  aism  eaw  cJoubnoo  rioi/e  ;rfid;r  wisl  "io  leJJfijTi  a  n/5  fai£8  ad  c^odnjso 

yc  .:Jt)iffenooeijn  xjojcibw  bns  XnlXiw  OJ  cJnjjoaB  5an  bib  fan«  ennosiX 

«flij  tiolii\t  floqji  tfosl  "io  aimai  n*  aaaooad  »aBa  9fi;J  rioidw  lo  aoexisi 

aaw  Ji   8©onR;?E3i)ffD-i2o  flowR  -ts»bnU     ,eesq  o;t  b«;?;JJuri9c  ad  bXi/oria  X"5"t 

ari^t  o;r  og  od  aeso  iioi;B  cMcrxaq  oc  ;Jon  ay^but  Xsi^^  S'^d  lol  toiie 

ad*  bfl«  bseieva-s  si  d'ltioO  rfiuoilO  adar  lo  Jnanj^b^t  ^^'^ 

.Xfli';^  wan  s  ^ol  fcabafinwi  eX  ssujso 

•  LsbfifiHia's  bna  beenPvsH 

TO   '^oJ:."tP'y?)b.C8  noo    srid'    nx    .j--^j5'£   on  >(ood'  IXoi'ibO   eotiauli    .-ibl 

•  seBo    sxrid-  lo   c.ox.axoeb 
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Writ  of  Error 
To  the  Circuit  Court 
of  Maoon  County,  Illinois. 


3  49  Xe^.^  .^6*> 


Plaintiff  in  error  naS  Indicted  for  bur^slary  in  tne  Ocxiober, 
19^8  tera  of  tae  circuit  court  of  -iaoon  Countj?  d^a  on  lloveiaber  12, 
19^8,  n©  entered  ills  plea  of  guilty   to  the  indiotaent  and  made 
application  for  proimtion.     On  Noregtber  18,    I94fl,  an  order  'v^s 
entered  admitting  plaintiff  in  error  to  probation  for  a  period 
of  one  year. 

On  September  12,  19^9,  the  probation  officer  filed  his  report 
tliat  plaintiff  in  error  i^ad  violated  the  terms  of  his  probation  and 
a  rule  vpas  enter€>d  on  plaintiff  in  error  to  sr.ow  cause  why  his  pro- 
bation should  net  be  terolntited. 

On  October  21,   19^9,   the  People  filed  an  amended  petition 
for  revocation  of  probation  and  for  sentence  on  his  plea  of  guilty. 
Hearing  on  the  aiaended  petition  vms  rteld  on  October  26,   19^9,  and 
the  court  found  that  plaintiff  in  error  had  violated  each  of  the 
conditions  as  set  forth  in  the  amaaded  petition  and  entered  its 
order  revoking  probation  and  sentenced  plaintiff  in  errco*  on  his 
oriiiinal  plea  of  ^lity   to   the  penitentiary  for  a  tena  of  froa  one 
year  to  life. 

Plaintiff  in  error  urges  that  the  record  does  not  snow  w/ierein 
he  violated  his  probi;ition  so  as  t-o  justify   irs  revocation  £ind  the 
l~-^08ltion  of  sentence. 
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J  SI  laOiflovoVI  no  5ru»  •i^'ra/Ov')  r«oo««  to  S*wot>  ituotto  Btid  lo  a*iotf  0i*gX 
ftiijsm  iinas  ;?iiaE^oJiAni  s/td  c?  t^XXufe  lo  «»Xq  BXfJ  JieT;«df»  ©ri  ,&4^?X 
c;.^^  -i;.j,to  rtfi  ,P*5^X   ,8X  tacffiisvr  ,.i:oiiixicnq  'iol  x£OXJi*oiXqq« 

>Jioq»-x  ilrf  Aexn  •xdoXllo  wOvt^Jiatfo-Cf  ^niiJ   ,P*K»X   ,SLC  lacifiMiiqaB  nC 

-cnq  al4  ^rfw  eauso  wo.ie  o:J  Torrio  /tX  YliSttl&Lq  tm  Jb^iain^  axsw  »Xir?  m 

i:iojt;ri^oq  £>o£iB»ajii  iifi  JbeXi/?  »    -^I    «XS  rio<fo5o0  irO 

,\t^XXx%  lo  axXq  eii  x»  ©oxrtjcfr.ea   lo't  Jtirr*  noliarfortq  "io  noWaoovsn  lol 

ui££i  «9^1   ,dS  rtocioJoO  tio  tlaei  ojm  sGOX'^i;}«q  ^Afsa<a«  &di  tao  ^fittJMA 

ftiii  to  rioA»  l>»$t!doir  baii  fcvj»  ni  llXJniAlq  imis  hsiuot  d-iwoo  arid 

aJX  &©^»j;t»  i-«a  «oi^i3»q  fiaiJittMiu  «itt  at  il^Jiol  4««  •*  ejsoiixlnaoo 

9lii  «o  loirw  ixi  1:1;l:>njt«Xq  .&»o«»iiX9«  Jbnfi  xjoX4«tf<yiq  BiKlsdOToa  •xaMo 

mtxo  a(»l  lo  iinecr  e  lot  i'xai«is»<ttu»q  9^  o4   l^Xiu^  to  aoXq  XwitiiXno 

,9>XX  o;r  ia0\ 
ni»n»«iw  wopft  ^a«  »»oi  trtooet  ©iW  ct«/i*  aoanij  loriio  al  Yliyttttdl 
9ii^  baa  nol^aooron  •41  %tt3»ui  oi  »&  om  aoiiMiot<i  aXri  bui&ioir  »ri 

^etotmirmu  to  xioX;7i8oq»l 
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An  ©xacjination  of  the  x-'©cor<3.  reveals  tijat  can  IJovember  18,   19^*8, 
the  court  entered  its  sitpied  order  admitting  plaintiff  In  error  to 
probation  and  setting  forth  the  ooaditloas  upon  whlo^.  ne  should  b© 
reiaased.     Among  th&  conditions  iiaposed  upon  his  release  appears 
tiie  foilowins:     "That  the  defendant  aimll  not,  during  the  tewa  of 
his  probation,  violate  aiyr  orisiinal  law  of  tne  Stat©  of  Illinois  or 
any  ordinance  of  unj^  iisunloipality  of  said  State."     Qtiier  conditions 
were  ltapose«i  wnloh  are  not  pertinent  in  this  aattsr. 

Sootiom  ?87,  Chapter  33,   i*viB©d  Statutes  of  Iliiaois,   reads 
in  pertinent  part  as  followa:     "aelease  on  prol:atioa  shall  bo  upon 
the  following  oonditioas:      (1)  Tr^at  the  probationer  siiall  not,  during 
the  teria  of  nis  probation  ^violate  mx^  oriainsi  la^  of  t-he  state  of 
Illinois^  or  &xiif  ordinanos  of  aa^  launicipalitif  of  said  State,* 
Clearly  the  condition  against  violation  of  the  criisinal  law  oontalned 
in  the  order  adiaitting  plaintiff  in  ©rror  to  probation  was  a  propar 
oonditioa  of  release. 

An  ©xaaination  of  the  awended  petition  for  revocation  shows 
that  plaintiff  in  errox-  is  ci%a,rsed,   in  paragraph  4  thereof,  with 
violating  his  probation  in  Uiat,   "he  violated  the  criisinal  laws  of 
the  seats  of  Illinois  caa  September  3,  lfs49,   in  that  he,  together  with 
one  Floyd  imrray,  an  ex-oonvict,  a^p-eed  and  oonspirsd  together  and 
laid  out  a  plan  of  action  to  rob,  steal  and  tak«  away  m  certain  jaotor 
vetiloie,   the  property  of  Eva  ^jougpsim,  and  thereafter  did  rob,  st^il 
and  take  av^iy  the  said  autoraobiie  from  Gilbert  Golberg  on  Septesj^er 
3,  19^9,'' 

Oa  the  hearing  held  an  this  aaended  petition,  it  appears 
that  plaintiff  in  error  was  present  in  parson  and  was  represented 
by  counsel  und  that  evidence  s«a3  adduced  in  support  of  the  charges 
laade  in  the  petition,     A  transcript  of  the  evidence  taken  on  this 
hearing  furnished  to  this  court  reveals  that  on©  Walsher,  called  in 
behalf  of  the  People,   testified  txiat  he  had  ovewieard  a  conver- 
sation between  the  plaintiff  in  error  and  one  Ployd  Murray  in  whieh 
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OCT  10'xim  sxi  tlliatalq.  }^J.i -i iizJbJi  i^fc-io  AoHjiiiii  e^Ji  £>o ^  -  .^^^  -.' 

-,  •» 'f '"^z  : '  .-^.^'^ra  Mjbfe    -.-    ,  ^^     .— -      1^       ^  90iwnltno  vua 

.  _, Gjtx  J  nl  3f»X!i^'ioq.  ^OR  ««<c  iioiftw  Jboaoc^ii  ©law 

„  ,aionIXXI  "io  SiJdw^fisiJi  Jb©«Jtv#>!  ,8C  toiqfid^  ^'\bS  jart*d«e 

Joa  Xlejia  t9xioj:::»x:'^    I  »r:4  iarfi'  (X)      rssnoiJXiasoo  ssXxXwoXIot  sri^ 

vsiActS  fiXBis  '.  iiwsfl  yj^  i'  (ionnai.^  lo  ^aXoiuXlI 

i>ei:,:6^/soi5  wJsX  X^nlaX'xo  an;i  lb  .r::oiui^Ioiv   .  fxox^xijisoo  eni  ^XtsalO 

.s:>s.-;i _•.,.•;.   io  aotiilbnoo 
awoila  isoXtfjaoovei  lolt  ftoXS'idsq  Xwi;:  ,  ^   lo  uoXv^titiiaiUDB  ii/. 

.0  aw«X  laffX"''"  ..iiklr}.*.v  an"  i.i  ttoiJetSo'^ri  6tti  srX^^&XoX'v 

Xs».4e   ,«f<yi  6XA  t»;fl*iOi©rtJ  £«!£  ,noaqiaorfP  JJVS  lo  ^leqonq  »riir   ,oXoXrt»v 
'x .  no  3n(»<flo0  ^sdXXC  eio«il  «XXdofflo;^Uii  .&XfiB  9AS  ^(^^  bMs  bsia 

*.?«»^X   ,C 

«i-j.v®  :qja  ;»X   ,iK>XcJXc»»<r  l>«»Af3©ia4B  aXricf  ao  hl&A  snX'XJSMiri  eri;;  .;  J 

betiit»»aiqpn  B&tn  ba^  ixorxttq  oJ:  iiotn&iq  n»m  •xofxa  ox  tlX^l/tXALq  iAsi;i 

36c)'s£rio  •riJ  lo  ^Jioqqita  nJ:  l^tiibbB  aitof  ©o/sbAXT©  *jsrf^  tan  iB&auoo  \<i 

91M  eo  ttB:dM:i  ^oti9ti^m  atU  to  i  UiwuwrtS  A     ,uolil!i*q.  Oiis  xxx  *&«a 

:  baxim  ,i»jiaX*W  9110  Jxa1;t  8X«e«»^  ^tuoo  aXU*  oi  AafiaXmtil  3SttX'«i»»rf 

jloX/fw  al  %evum  t^ol'^i  ©no  jE^xsB  -sort©  nX  ItXctrdJaXq  wi^  AMf9*tf  flOXd^aa 


thoy  revealed  their  plan  to  "roll  Colberg*.     That  he  later,  on  the 
3rd  day  of  Sopteiaiber,   19^9,   »aw  plaintiff  in  error  get  into  a  oar  v^ith 
Colbert  and  drive  away  a»d  tnat  oa  the  18th  day  of  September,   19^9, 
he  had  a  oonvfcjreatioa  with  Carl  Beard  and  Floyd  hurray  in  which  tney 
aaid  that  tjiey  "rolled"  Golberg  and  too^  the  autojciobilo.     One 
Vlrejlnla  Ci^wloy   testified  that  on  the  evening  of  September  3rd,   19^9, 
She  waa  in  a  oar  witn  plaintiff  in  error  and  Ployd    lurray  and  tiifat 
they  were  arrested  by  a  stitte  poilceaan.     One  Richard  brown  testified 
that  on  Septeiiiber  3rd,   19^9,  hB  faefc  plaintiff  in  error,  rairray  and 
Colber,i  and  that  plaintiff  in  error  g«ad  Colbercj  drove  away  in  a  oar 
^m<X  that  riurray  then  stated  to  hXsi  that  plaintiff  in  error  vm.a  going 
to  hit  the  Baa  and  take  hia  tsar.     Brown  further  testified  that  liiter 
he  had  a  conversation  with  plaintiff  in  error  and  Ployd  -^i-ray  in 
whioh  they  adiaitt^  tiiat  Uiey  'm.6,  l-iit  Colberg  and  taken  his  auto- 
mobile.    On©  Beverly  Caldwell  testifitid  tmt  on  Septeisber  3rd,   I949, 
she  was  in  an  autoaobile  with  plaintiff  in  error  and  that  they  were 
arrested  by  the  state  police  wi-io  infonaed  them  that  the  oar  vaa 
stolen. 

Plaintiff  in  error  alleiies  ti^at  this  evidence  was  inadiaissabl* 
aeiainst  hia  chi  the  hearing  for  the  reason  that  he  had  previously 
been  indicted  for  robli^ry  upoKi  the  sase  facts  alleged  in  paragraph  k 
of  th©  aioended  petition  for  revooation  and  that  trial  on  t^iat  in- 
dictcent  was  eoaieonded  and,  after  the  Jury  i-iad  heard  soae  evidence, 
the  State's  Attorney  nolled  the  ladiotsent  for  robliery  stating  that 
perjury  had  intei^enad  in  the  testimcsay  of  one  Goiber^i.     Plaintiff 
in  error  contends  that  trie  trial  upon  that  IMictcaent  constitutes  a 
bar  to  a  prooeedir^  to  i-^voite  rils  probation  for  the  sasie  offense. 

In  the  case  of  People  v.  Kudui^,   320  111,  kpp,  610,   the 
State's  Attorney  sou^t  revocation  of  pro'oation  ©a  the  ground  that 
the  defendant  there  had  been  indicted  for  driving  an  automobile  while 
under  the  influence  of  intoxicating  liquor.     It  appears  that  defejid- 
ant  had  been  tried  and  acquitted  of  that  ob^rge.     It  was  argued  that 
tJM  acquittal  vaSkB  res  .ludioata  of  the  taatter  on  a  proceodins  to 


-> 


wstj     ,i«licfoaoiJjiJ   .  oaXioTi"   'C®^  S^tW  -^"t** 

;qi»^  lO  2|isiia»vti  &iUi  nc  JilliitB^    y:»I!«£'sO  eini^liV 

bsltJiia&^i  extort^  iy:  .it*5f.i5»oxIoii  ©iJjb  .s©ia«n"tJ»  t^i; 

. .  5[;.:  ioU  i>/tfi  ^o^'t»  at  Yllialtii  ois*  jint^dioO 

«x&.  xul  £s^(ys&     mltat  ^l'  ^iiBi  ttm  turn  tutit  ild  o^ 

•^HuM  ai/i  Ai»ji«^  AoA  ■js%»41<^  ^id  i^«n  is^^ia  ^&/i:}  i^i^laSM  iiuii  tloltm 

,^«k>X   jXrxi:  .:»«5  no  tf&'t;?  6elliJao3  XiawJbXisO  xX'tav  .    . 

0191*  ije/i*  ^jBild  bm  fion»  cU  'niSxtl^ti  iUlv  »lliitxao<.)i;.  'JUia 

»mt  tita  Biiii  iiuia  amti^  b^snottiX  oiiM  99Uoq,  •sat» 

,IV»XOCt8 

XJi.tnxtlrpici, Pi  Mtattti  oiij  lap  mJLA  atua^a 

-ui^  v<.,{$  flp  XaI*!^  <>^^  -^i*^  CQlitaoo'V^  lol  auX;$Xd4^q  JbeJbta»i)i«  <Mtf  to 

ii  BuiuyiiBfioo  :its»miioitj\  '>»  ton©  sxl 

•  dtiXBllo  ft  lot  oQid^ooaii  «j.^  waiw^irt  (M  4kaXXM»«»oc 

011^    ,OXd   .  .      X  QSC   ^jfjt^ftlX  .V  feliffl«^>-  tO.©B«>  «»jta  Hi 
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tez>zainat«  his  probation.     In  that  oaae  the  court  jield  the  acquittal 
was  not  a  oar  to  an  ijiquiri   into  the  facte  on  which  the  indictnent 
waa  based  for  tiie  purj^ose  of  deteriainia^  vrJiether  probation  should 
be  t'sraiaiited.     In  disposing  of  the  question,   tno  court  fui^ther  held 
that  the  churtie  under  trife  indictment  wae  orirainai  and  was  required 
to  bo  proTiid  beyond  a  r@aaonabl©  doubt,  while  the  lisatter  on  ttomdn- 
aticm  of  probation  required  ao  such  degree  of  proof.     Under  this 
holding  the  indlotaenc  for  rob^ry  alle*5ed  in  the  instant  oase  and 
the  proceedini^B  thereunder  aid  not  rteider  zh»  cjatter  res  /iudjoata 
on  th©  later  proceeding  to  revoke  pi'obation,     iTie  court  oeiow  properly 
admitted  evidence  of  ti'iat  alleged  offense  on  the  hwarirs^  ooiaplalned 
of  here. 

Plaintiff  In  error  also  urges  that  th©  court  belosf  erred 
la  admitting  t^iis  evid«aoo  for  the  reasoii  it  had  previounl^  baea 
establltihad  as  perjured.     '£nm  only  basis  for  this  oonte^ition  Is  th© 
bars  alleviation  by  p.laintiff  in  srror  in  his  pisadiniss  hers  that 
oa  the  trial  on  t;ne  indicttaant  for  robbery  th©  State*  s  Attorney  nolled 
th©  iadiotaent  and  stated  tlaat  one  Oolbei^,  a  witness,  had  given 
perjured  taatlmony.     It  does  not  appear  in  th®  reccj^d  before  us 
that  the  8yid«nce  adduce*!  below  was  disputsd  on  the  hocirinii,  nor 
do«s  it  appsiir  that  plaintiff  in  error  offered  any  eviaance  in  ex- 
p3^matlon  or  miti^tion  of  tii©  (iiuix%&.     He  was  r^r€s8«mt«d  by  counsel 
and  80  far  as  apr  sars,  nad  an  osjportunity  to  defend  the  charge  siado 
a&^lnst  him  Sn  the  Instant  aatter.     It  also  appears  thiit  th«  witness 
Colbers,  whos©  teati;sony  Is  alieg<i?d  to  liav©  \>emi  oharsotarised  ae 
perjured,  did  not  testify  on  the  bearing  bslow,  nor  does  plaintiff 
in  error  point  out  what  tostieony  he  refers  to  as  perjured,     Sliere 
being  nothing  in  the  record  on  i'^hici.v  tc  base  this  asslgnsaent  of  error, 
it  must  be  dismissed  as  being  without  si&rid. 

PsratrTaph  789  of  Chapter  J^,   Hsvised  Si^atutes  of  liiiiiota, 
-951,  provide©  that  upon  a  hearing  for  revocation  of  probation,  If 
tha  court  shall  be  of  the  opinion  tjiat  the  interests  of  Justice  r9- 
quires  tne  in^'^osition  of  sentence,   the  sai/is  shall  then  be  iiapoaed. 
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«alo/iXXXZ  to  r-.  t&mir&ii   ,SC  'M^rqadO  to  ^'f  it(i»x^«««f 
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The  revocatlcsti  of  probation  Is  a  Eiattor  within  the  dlaoretion  of  th© 
triaX  court  and  tills  oourt  would  not  be  v^rranted  In  dlsturbinii  the 
Judi^cjfflat  below  unless  it  appears  that  tiie  court  acted  arbitrai'iiy  or 
abused  Its  disoretlon,     ?fe(gple  v..  Kudi|[ky  3^*'-^  1^1,  App,  610,     Her© 
tac  record  discloses  that  the  a»eBCied  petition  all@ised  facta  wiiloh, 
if  true,   Justified  revocation  of  plaintiff  in  error's  probatloa,     A 
hearlrsti  was  iiad  on  tti©  laattorgi  alietjed  ^nd  plaintiff  in  ei-ror  and 
his  counsel  w©re  present,     TiBstis.iony  was  taken  In  support  of  the 
cimrgee  icad*  In  the  aaiendsd  petition  for  revocation  whioh  tends  to 
snow  that  plaintiff  in  error  ooKj^tted  the  acts  alleged.     Ttiera  Is 
no  r«K|uireK)ont  t'oixt  on  a  probation  proceedlntj  ths  alleged  violation 
be  iiroved  h&yonA  a  roasonablc  doubt.     Plaintiff  in  error  saide  no 
att©sg?t  to  refute  the  teatiiaonj'  of  tn.«*  writnenses  against  nlsE,     Thi© 
fact  that  th©  State's  Attomejf  nolled  an  indiataient  based  upon  tne 
»ii£ie  faots  do0®  not  prevent  their  oonalderatlon  on  a  prooeeding  to 
revoke  probation.     On  exaaiacition  of  the  whole  record,   this  coiirt 
cannot  find  ti:at  tne  court  below  acted  arbitrarily'   or  abused  ^  dls- 
cretioa  in  f Indinij  that  plaintiff  in  error  had  vlblatod  the  oor^ltlons 
of  his  probation  or  in  isiposing  seoitenee  on  his  plea  of  c?<^ilt,y   to 
the  crljae  of  burgl&ry, 

Ilxe  order  and  jud^eat  of  trie  circuit  court  of  'lacon  County 
if:  affiraod. 

AfflTiaed, 

Mr.  Justice  Carroll  took  no  part  in  the  consideration  or 
decision  of  this  case. 
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STA'IE   OF   ILLINOIS 
APPELLATE   COURT 
THIRD  DISTlilCT. 

February   Term,   A.   D,   I953. 

General  No.   9870  Agenda  No.   I3. 

I'^iERLE   GOLDSBOROUGH, 

Plaintiff-Appellee , 


vs. 

THURjMAN  W.   McDavid,   d/b/a/  VAN  ZETTI 
BAKING  COiiPANY  AND   WILx.IAi-i  EIGHEL, 

Defendants-Appellants , 


Appeal  from  the 
Circuit  Court  of 
Macon  County,    Illinois. 


3  49I.A.  466 


REYHOLDS,  J. 

This  is  a  suit  for  property  damages  and  personal  injuries 
arising  out  of  a  collision  between  two  autoraobile  trucks  at  a 
street  intersection  in  the  Gitj'  of  Decatur,  Illinois,  Herle 
Goldsborough,  the  plaintiff  was  driving  his  coal  truck  in  a 
westerly  direction  on  West  Harrison  Street  and  approaching  the 
intersection  of  said  West  Harrison  Street  and  North  Monroe  Street. 
The   defendant  Wllliaia  Elchel,  driving  the  bakery  truck  of  Thurman 
McDavid,  doing  business  as  Van  Zetti  Baking  Company,  was  driving 
north  on  North  Monroe  Street  and  approaching  the  intersection  of 
said  North  ilonroe  Street  with  West  Harrison  Street.  The  two  trucks 
collided  in  the  intersection  and  both  were  daniaged.  Goldsborough 
brought  his  suit  for  ^^50,000,00  damages,  clalailng  property  damage 
and  personal  injury  to  his  back  which  was  claimed  to  be  a  sublux- 
ated  disk.  The  cause  was  tried  by  the  Court  vjithout  a  jury,  and  the 
Court  entered  judgment  for  the  plaintiff  in  the  amount  of  *900.00 
and  costs  of  suit.  Prom  that  judgment  the  defendants  appeal  to 
this  Court, 

In  the  brief  of  the  defendants,  they  do  not  contend  that 
the  JudgEient  was  excessive.  The  Court  found  that  the  testimony 
did  not  establish  a  back  injury  and  found  only  for  the  plaintiff 
for  his  out  of  pocket  expense  and  some  allowance  for  pain  and 
suffering.  By  implication  at  least,  the  defendants  admit  negligence 
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©Xi&H     .eioisxXil   ^'ijjctiiosa  'to   i..tiO  arW  ci;  aoi4oeB'Xd;^££i  d'aaids 

fc  ^i  *[oincJ  Xsoo  Bid  i^itvlib  3b»j  llic^aleXq  ©rid-    ,4£>-yo'XQda£>XoD 

od«J  ^liloeotqqe  i>«B  d-asTtde  sso&iiicii  ctasW  xio  rK)XJ'oe'xXl>  *^i»ii»ew 

(XBinrti?fJT  Jo  jfowicr   tiojiscf  3fi*  sxrivi's.i:'   ^Xerioxa  ««iXXiW  ^f ire^xts t«b&  ©ifiT 

SuXvX'xf:!  BBw   ,^T£qtioO.  gisXiisa  X^i©^  n«V  Si^  easftXawd  gnXoi)   ^JbXvflCofl 

lo  woi>:toe8ie;tn£:  srii  8jtitrioao'xqq«  i)i3u»  JeeictS  soijuoM  rWioK  no  iitfTcoxr 

aafoin-:  .■:f^©'i,ta  rcosXi-^tafi  ^aaW  jfitXw  it»oict£  ao'iiroM  rfiioH  J&Xfia 

©giisrajsi)  ^^iscpiq  gnXaXfiXo   ,3e3aiaA&  O0.0v>0jOcW  "^ol  ilus  aXrl  ctrlawoid 

©il;J  htxB   ^\.15Jl  B  owoiiolw  ctiiioD  ©jW   Ntd  i)&I-xu    sew  4»giij»i(  a*ffi      .i.'8Xi>  Jas;}^ 

00,00?*;  "lo  JruJOffijs  ©xicf  /Ti  1iX;fiYXBXq  oilo   lol  ;tneiai5i)iit  X»3'i9>:tne  ^xuoO 

Cs-f   lB©qqa  Bi n&tneteh  9ri;J  C)XidB%i)«£,  ;fsfld'  mon^     ,dXwB  to  aJ'aoo  fens 

.i-XiJoO  aXxld^ 
wjsixij   Xiix^oXiOO  ;tojn  0X3   ij;9xivt    ^9^n^no~isi>  oxid    lo   'i9X'2a  9il:J  Itl 

llX;t^j[tX«Xq  ©rid  -soT:   ^Xixo  imsjot  ijffs  y.^wU^^  iioad  a  riaXXcfs^ae  dpc  JbXi; 

i)«fi  nXaq  lol:  aoxi^woXXe  sjcoa  /)iiB  0axifl»qx»  *$3ieoq  to  ;Juo  sXri  lol 

©one^XXiittxi  dXmJ&B  8v-txiBAr[«lo£(  e/iJ    ,dejci9X  i^  aoliaollojsl   ^Q.     .  jjnXta'ili/e 
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on  their  part  but  contend  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  and  hence  there  can  be  no  recovery  on  his 
part.     Thus  the  only  issue  in  this  appeal  is  that  of  whether  or 
not  the  plaintiff  contributed  to  the  accident  by  his  o%m  negligence. 
This  is  essentially  a  question  of  fact.     There  is  no  question, 
that  taking  into  consideration  the  speed  of  both  vehicles,  the 
relative  distances  of  each  froa  the  intersection,  all  things  being 
equal,  the  car  on  the  right  has  the  right-of-way.     Paragraph  165 
of  Chapter  95i,  Ulinoia  Revised  Statutes  (1951)  provides:   "Ex- 
cept as  hereinafter  provided  motor  vehicles  traveling  upon  public 
highways  shall  give  the  right-of-way  to  vehicles  approaching  along 
intersecting  highways  froaa  the  right  and  shall  have  the  right-of- 
way  over  those  approaching  from  the  left."     It  is  our  opinion 
that  the  following  is  a  clear  statement  of  the  law  applicable  in 
a  case  of  this  nature. 

The  Statutes  of  Illinois  provide  that  vehicles  driving 
upon  public  highways  shall  give  the  right-of-way  to  vehicles  ap- 
proaching al(Mig  intersecting  highways  from  the  right  and  shall  have 
the  right-of-way  over  those  approaching  from  the  left.     A  vehicle 
in  approaching  an  intersection  froa  the  right,  within  the  meaning 
of  the  statutes,   is  entitled  to  the  right-of-way  when  on  its  left, 
on  an  intersecting  street  another  vehicle  is  approaching,  whose 
driver,  in  the  exercise  of  due  care  and  traveling  at  a  reasonable 
rate  of  speed,  would  or  should  see  that  unless  he  yielded  the  right 
of  way  the  vehicles  could  or  would  collide,  or,  stated  another  way, 
the  driver  of  any  automobile  approaching  an  intersection  from  the 
right  has  the  right-of-way  over  one  approaching  from  the  left, 
unless  the  car  on  the  right   is  at  such  a  distance,  that  if 
driven  with  due  care,   it  will  not  reach  the  intersection  until  the 
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«noo   io  \flii%  sew  lll;JnlflXq  ©riJ  i.y«f  ^.t«q  liori;*  no 
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3XJoX«  ;^axrio»«nq«p  as.CoJt/iev  o5^  t«vv- io-^^rigXi  eit*  evla  Xli&fia  eyawri^irf 

-.lo-5H:>^Jti  0rf;f  3V<»ii   CfffHa  htm  iti^i's  ariv?  moni  •••^swrfsiri  3ni;^ofi»t»^nX 

ill  ©lifaftiiXqqa.  wjbX  sd.i  'lo  «riS5«0,:tt.„-ia  "i.iAXr*  8  ai  gHJb«'>lXol  enicf  iari^ 

;<irdvJt'xJ>  «5jXolrf»Y  5adc?  ebirtj-x.^  tilortlXII  lo  e^iiiasd'cL  ©r": 
-q*  3»X{>JW»v  o*  i5:Bi*-l©-:rd[sJtt  ©rfct  fevls  IXftXifli  at^wrfS-trf  aiXtfuq  ooqu 
evafi  IXfixia  anc  trial's  Sii5  fisoTtl  aAjewilsJtrf  sni-toeRrftj^ai  snoXs  s*'ii£toBotq 

^nlassre  dito  nJkrf^fiw  (d-^-i-ali  9Ai  soil  .iol3-3ssT9;>nX  tua  atxirioBoaqqe  isi 

,;rtoX  eSX  ifo  c»/tv"  t^w-lo-cirfjl'i  ©ilcr  o^  b»isi3n9  el   ^bbSuSb^s  9ili  lo 

osoiiw  ,snlfb;soiqq£  al  aXolddv  I'^^^oob  Js&t;re  ;^ni;fo0«ia;fA|l  lU  AO 

dXcffitioaaet  a  xis  snlXsv^iJ  t»fxs  dT;B3  »i/b  1&  9ait>i»x«  3>ri:)  «1  ,*xeYi:tb 

SAgirx  c»/t.1  babXfiJtx  *ri  ae»Xixw  \i"j*fi*  »9«  M«or:.-j  to  bXodw  fbaoqa  to  •Sri 

,taw  'j»ri»ronfl  bsji^to  tio  ,6fc±Xfoo  Muow  io  bXwo^  saXoixtev  «ftJ3  ijev  Its 

arijr  at^i:!  ftoi:^ot»ei»tfnl  a»  s«i.xh>«o"xqq£  &Xi:do*oJa«  trta  lo  taYltb  ari^r 

i  sM^  ^&i>tm.;i9,lb  st  doim  i&  tik  ^ti^i^i  eiA9  mo  tao  tidS  saaXiS» 
ari^t  IXytiis  noijJt>5»8ii>*ii4  wffcJ  doaflrr  don  XXJtv  it  ,»^iS9  »ub  ritflw  rtaTinb 


car  from  the  left  can,  if  driven  v;ith  due  care,  pass  the  intersect- 
ion in  safety.     A  car  approaching  an  intersect ioii  from  the  right 
does  not  have  an  absolute  ri^t-of-way  under  all  circumstances 
over  a  car  approaching  an  intersection  from  the  left,  but  that 
the  right-of-way  is  dependexit  upon  the  relative  distances  of  the 
two  cars  from  the  intersection  ai^id  the  relative  rates  of  speed 
of  the  two  oars  approaching  the  intersection  and  that  the  law 
does  not  conteaaplate  that  the  Statute  in  regard  to  right-of-way 
maj  be  invoked  when  the  car  from  the  right  Is  so  far  from  the 
intersection  at  the  tiae  the  car  from  the  left  enters  upon  it 
that  with  both  cars  running  at  rates  of  speed  that  are  reasonable 
and  proper,  having  regard  to  the  traffic  and  the  use  of  the  way, 
the  car  approachiiig  the  intersection  froai  the  left  will  reach  the 
line  of  crossing  before  the  car     from  the  right  vdll  reach  the 
intersection,  and  in  any  case  it  is  a  question  of  fact  to  be  de- 
termined by  the  jury  whether  or  not  the  car  on  the  right,  ap- 
proaching the  intorsection  had  the  right-of-way  over  the  car 
approaching  from  the  left. 

The  above  statement  waa  paraphrased  from  the  trial 
court's  opinion. 

In  other  words,   each  ease  depends  upon  its  own  facts  and 
circumstances,  and  the  Statute  merely  lays  dovm  a  rule.     In  this 
case,  the  trial  court  heard  the  case  without  a  jury.     It  has 
long  been  the  law  in  this  State  that  a  reviewing  court  will  not 
disturb  findings  of  fact  of  a  trial  court,  unless'  the  finding  is 
clearly  and  palpably  erroneous.     Western  k.  Southern  Life  Insurance 
Co.  V.  Brueggeman,  323  111.  App,  173;      mere  the   evidence  is  con- 
flicting, the  conclusions  of  the  trial  judge,  who  saw  and  heard 
the  witnesses  and  had  advantages  not  possessed  by  this  Court  in 
judging  the  weight  of  their  testimony,  the  verdict  should  not  be 
disturbed  unless  clearly  wrong.     City  of  Quincv  v.  Kemper ^  304  111. 
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App.  303;  Bella  v.  Henry .  336  111.  .^pp.  525;  the  findings  of  the 
trial  court,  not  clearly  against  the  weight  of  the  evidence  will 
not  be  disturbed.  Kruta  v»  Sour.  167  111.  536;  People  v.  Coudyf 
296  111,  263;  findings  of  a  court  tryi:ig  a  case  withcnit  a  jury 
may  not  be  set  aside  unless  they  are  clsarly  and  manifestly  against 
the  weight  of  the  evidence.  Litrle  v.  Hewhall.  333  111*  App,  173; 
where  litigants  waive  jury  and  cause  is  triei  by  court  sitting  as 
a  jury,  court  sita  as  jury  on  the  law  and  facts  and  is  the  sole 
judge  of  credibility  of  witnesses  and  weight  to  be  givsn  their 
testimony,  /judrewa  v.  i'latthewsoa .  332  111.  App,  325.  This  court 
is  not  disposed  to  disturb  the  verdict  uf  the  trial  judge,  sinee 
the  evidence  is  conflicting  and  his  decision  is  a  decision  on 
facts, 

We  agree  with  the  contention  of  the  defendants  that  the 
plaintiff  has  a  duty  to  exercise  due  care  but  the  question  as  to 
whether  or  not  the  plaintiff  in  this  case  did  exercise  due  care  is 
a  question  of  fact, that  was  decided  by  the  trial  judge.  The  case 
of  Kirchoff  V.  Van  Scov.  301  111.  App.  366,  cited  by  the  defendants 
is  not  applicable  to  this  case,  because  in  that  ease,  the  plaintiff 
did  not  look  at  all  as  he  entered  the  intersection.  There,  there 
was  no  question  of  the  exercise  of  due  care,  but  a  manifest  lack 
of  it. 

For  the  reasons  stated,  the  judgiaent  will  b©  affimed. 

Affirmed. 

I^,  Justice  Carroll  took  no  part  in  the  consideration  or 
decision  of  this  case* 
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SPRING-  PACKING  CORPORATION, 
a  corporation, 

Appellee, 


V. 


GEORGE  WEBER,  d/b/a  WEBER  TOOL 
&  ENGINEERING  COMPANY, 

Appellant. 


A 


APPEAL  FROM 


SUPERIOR  COURT, 


COOK  COUNTY. 


3  49I.A.  533 


MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 
This  appeal  is  from  a  summary  judgment,  in  favor 
of  plaintiff,  which  found  that  plaintiff  is  "in  equity"  the 
owner  of  a  certain  patent  application  filed  in  the  United 
States  Patent  Office  on  May  2?,  1950,  together  with  the 
invention  or  inventions  covered  thereby,  and  any  and  all 
other  inventions  embodied  in  the  machine  made  by  or  for 
defendant  Weber.   The  decree  directed  defendant  to  assign 
to  plaintiff  by  warranty  deed  said  patent  application, 
together  with  all  Inventions  disclosed  or  claimed  therein. 
The  form  of  warranty  deed  which  defendant  is  directed  to 
execute  is  embodied  in  said  decree. 

The  complaint  was  for  a  declaratory  judgment  and 
alleged,  inter  alia,  that  plaintiff  was  engaged  in,  among 
other  things,  the  business  of  manufacturing  journal  box 
packing,  known  as  spring  packing;  that  it  had  engaged  in 
efforts  to  develop  an  improved  type  of  machine  for  the 
production  of  such  spring  packing  used  for  packing  journal 
boxes  on  railroad  cars;  that  defendant  approached  plaintiff's 
president  and  represented  that  he  could  design  and  build 
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such  a  machine  and  offered  to  do  so;  that  defendant  was 
authorized  to  make  a  survey,  inspection  and  appraisal  of 
an  experimental  machine,  for  which  services  plaintiff  paid 
defendant;  that  plaintiff  authorized  defendant  to  make  a 
preliminary  drawing  of  the  machine,  for  which  defendant  was 
paid;  thpt  on  or  about  March  31,  19^8,  defendant  entered 
into  an  agreement  with  plaintiff  that  defendant  would  use 
his  best  efforts  in  a  confidential  employment  to  develop 
and  design  for  plaintiff  a  special  type  of  machine  for  the 
manufacture  of  spring  packing,  and  would  build  one  such 
machine  and  deliver  it  to  plaintiff  as  soon  as  possible, 
for  which  defendant  was  to  be  paid  not  to  exceed  $19,500; 
that  the  design  of  said  machine,  and  any  invention  involved 
in  its  development,  was  to  be  the  property  of  plaintiff, 
and  plaintiff  would  have  the  right  to  make  and  have  made  for 
it  additional  machines;  that  defendant  agreed  to  devote  his 
best  efforts  in  a  oonfldentlal  employment  to  design  and 
develop  such  an  improved  typ^e  of  machine;  that  plaintiff 
performed  all  of  the  conditions  of  said  agreement  and  paid 
defendant  the  sum  of  $24,500  for  his  services,  design  and 
manufacture  of  such  machine;  that  defendant  has  neglected 
and  failed  to  perform  said  agreement,  in  th^t  he  had  refused 
and  still  refuses  to  assign  to  plaintiff  any  rights  and 
interest  in  said  machine,  so  designed  and  developed  for 
plaintiff;  that  defendant,  by  letter  dated  January  18,  1950, 
notified  Miller  V'aste  &  Manufacturing  Compe^ny,  which  built 
and  is  using  for  plaintiff,  at  plaintiff's  request,  a  machine 
which  Incorporates  the  design  of  said  machine  developed  by 
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defendant  for  plaintiff  under  said  agreement,  that  such  use 
by  said  Miller  Waste  &  Manufacturing  Company  Is  an  Infringe- 
ment of  the  rights  of  defendant;  whereupon,  plaintiff  not  If lei 
defendant  that  It  claims  all  patent  rights  to  said  machine 
and  design  thereof.   The  complaint  prayed  for  a  declaration 
of  plaintiff's  rights  with  respect  to  the  matters  alleged. 

An  answer  was  filed,  in  substance  denying  the  claims 
of  a  confidential  relationship  between  the  parties,  or  thpt 
plaintiff  gave  any  confidential  information  to  defendant  in 
respect  to  the  design  and  manufacture  of  said  machine,  or 
that  the  inventions  and  design  in  connection  with  said  machine 
were  made  for  plaintiff,  or  that  plaintiff  was  to  have  any 
right  to  any  patents  in  connection  with  said  machine;  denying 
there  was  any  understanding  or  agreement  that  the  design  or 
patent  rights  to  said  machine  would  belong  to  plaintiff;  ani 
alleging  that  the  design  of  said  machine  was  defendant's  own 
design,  and  that  the  machine  was  made  and  sold  to  plaintiff 
for  use  by  it  in  the  manufacture  of  the  spring  packing. 

Plaintiff  made  a  motion  for  summary  Judgment, 
supported  by  affidavits  and  depositions,  which  in  essence 
alleged  the  facts  set  up  in  plaintiff's  complaint.   In  one 
of  plaintiff's  affidavits  it  v/as  alleged  that  it  was  plain- 
tiff's understanding  that  any  patent  or  inventions  relating 
to  the  new  machine  would  belong  to  jlaintlff;  that  defendant 
was  considered  as  a  confidant  and  was  given  full  access  to 
the  research  and  engineering  facilities  of  plaintiff;  that 
the  alleged  confidential  information  given  Included  the  rate 
of  speed  of  the  conveyer,  the  number  of  springs  per  pound 


of  waste,  and  the  preferred  method  employed  by  plaintiff  in 
embedding  the  springs  in  the  waste. 

Defendant  filed  counter-affidavits  and  depositions 
in  support  thereof,  in  which  it  is  set  forth  that  the  alleged 
agreement  between  the  parties  on  March  31>  19'^8,  Is  evidenced 
by  a  written  agreement  of  that  date,  attached  as  exhibit  "A" 
to  the  answer  of  defendant;  that  said  writing  contains  the 
entire  agreement  between  the  parties;  that  no  mention  is 
made  therein  of  any  inventions  or  patent  rights  to  the  machine; 
that  it  v/as  defendant's  understanding  thr-tt    if  he  made  an 
invention  during  the  course  of  filling  plaintiff's  order  for 
the  machine,  the  invention  and  patent  rights  would  belong  to 
him;  that  the  price  of  $19,500  was  to  be  paid  to  defendant 
for  the  machine,  whether  or  not  he  made  any  invention  while 
building  it,  and  that  no  consideration  was  paid  for  inventions 
or  patent  rights;  thst  there  was  nothing  of  a  confidential 
nature  in  the  agreement  or  discussions  between  the  parties; 
that  plaintiff  has  no  research  or  engineering  facilities; 
that  plaintiff  never  offered  to  purchase  any  invention  or 
patent  rights  and  never  requested  an  assignment  thereof,  but 
ordered  the  building  of  a  second  machine  by  defendant;  that 
thereafter  plaintiff  cancelled  the  order  and  had  Miller  Waste 
&  Manufacturing  Company  build  the  second  machine;  that 
defendant  informed  plaintiff  it  was  taking  a  risk  In  having 
the  Miller  company  make  the  machine;  that  plaintiff  then 
Informed  defendant  that  the  machine  was  different,  recognizing 
defendant's  sole  rights  to  the  patent  rights  in  the  machine. 
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It  denies  that  plaintiff  furnished  any  confidential  informa- 
tion to  defendant;  that  the  Information  with  respect  to  the 
rate  of  speed  of  the  conveyer  was  obtained  by  defendant  by 
means  of  an  engineer's  Instrument;  that  the  number  of  springs 
per  pound  of  waste  could  be  ascertained  from  spring  packing 
on  the  market,  and  the  method  of  embedding  the  springs  in  the 
waste  was  old  and  disclosed  in  a  prior  expired  patent,  and 
that  the  alleged  confidential  information  claimed  by  plaintiff 
was  open  to  the  public;  that  there  was  nothing  secret  or  con- 
fidential about  the  speed  of  the  processing  machine;  that 
said  performance  function  was  open  to  the  public;  that  any 
skilled  mechanic  can  synchronize  machines;  and  that  after  the 
machine  was  built  by  defendant,  plaintiff  requested  defendant 
to  incorporate  certain  automatic  features,  which  were  addi- 
tions to  the  machine,  but  plaintiff  refused  to  pay  in  full 
for  these  additions,  and  defendant  sustained  a  loss  of  about 
$2,000. 

Whether  the  facts  set  up  in  the  counter-affidavits 
and  depositions  are  true  is  not  the  question  upon  the  motion 
for  summary  Judgment.   The  controlling  question  upon  such 
application  was  stated  by  this  court  in  Zegarskl  v,  Ashland 
Sav.  Bank  &  Loan  Assoc.  3k6    111.  APP.  535>  5^0.   We  there 
said: 

" It  has  been  repeatedly  held  that  the  purpose  of  a 
proceeding  for  a  summary  judgment  is  to  determine 
whether  or  not  a  defense  exists.   Where  a  defense 
raising  an  issue  of  fact  as  the  plaintiff's  right 
to  recover  is  set  up,  a  summary  Judgment  must  be 
denied.   To  try  an  Issue  of  fact  by  affidavits  would 
deprive  defendant  of  his  right  to  a  Jury  trial. 
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Dlversey  Liquidating  Corp.  v.  Neunl^lrchen,  3?0 

111.  523;   Barlchausen  v.  Naugher,  395  111.  562; 

Macks  V.  Macks,  329  111.  App.  144;   Searle  & 

Funderburg,  Inc.  v.  Fuhremann  Canning  Co.. ,  3^  111, 
App.  643." 

The  co'onter-aff idavits  and  depositions,  we  think, 
clearly  presented  an  issue  of  fact  concerning  which  defendant 
is  entitled  to  a  hearing  on  the  merits  of  the  issues  raised 
by  the  pleadings.   ^iThether  the  cases  relied  upon  by  plaintiff 
or  those  relied  upon  by  defendant,  particularly  Joliet  Mfg.  Co. 
V.  Dice,  105  111.  649,  651»  are  applicable,  depends  upon  how 
the  disputed  facts  are  ultimately  found  upon  a  final  hearing. 
We,  therefore,  see  no  need  at  this  time  for  discussing  the 
applicable  principle  of  law  announced  in  the  various  cases 
cited  by  both  sides. 

The  summary  Judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  the 
views  herein  expressed. 

REVERSED  AIE)  REMANDED. 

LEWE,  P.J.  AND  KILEY,  J.,  CCNCUP.. 


I 


\  -*-  ■' 


Pi 


45808 

MILK   BOTTLE   CRATE   COMPANY,    an  ^49IeA»534 

Illinois   corporation,  T  ^^ 

APPEAL   FROM 
Appellee, 


SUPERIOR    COURT, 
COOK  COUNTY. 


V. 

JACOB  I.  RUSSAKOV  and  IRWIN  J.  RUS3AK0V, 
copartners  doing  business  under  the  firm 
name  of  Russakov  Company  of  America, 
Not  Inc., 

Appellants. 


MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  sued  to  recover  damages  for  a  breach  of 
two  written  orders,  attached  to  the  complaint  as  exhibits, 
signed  by  defendants  and  accepted  by  plaintiff,  each  dated 
July  8,  19'^6,   One  order  called  for  the  manufacture  and 
delivery  by  plaintiff  of  100,000  chair  backs,  and  the  other 
for  100,000  chair  seats.   The  complaint  alleged  that  there 
had  been  partial  delivery  under  said  orders,  accepted  by 
defendants,  but  that  defendants  refused  to  accept  any  further 
deliveries  under  said  written  orders. 

Defendants  filed  an  answer,  alleging  that  plain- 
tiff had  breached  the  contract  because  it  failed  to  make 
the  deliveries  required  by  the  contract;  that  defendants 
cancelled  said  orders;  and  that  plaintiff  agreed  to  said 
cancellation. 

Upon  a  hearing  without  a  Jury,  the  court  entered 
Judgment  in  favor  of  plaintiff  for  $12,716.34,  as  damages 
for  defendants'  breach  of  contract. 
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The  evidence  establishes  the  following  facte: 
that  defendants  had  given  plaintiff  orders  for  similar 
chair  backs  and  seats  prior  to  the  time  of  the  orders  in 
question;  that  at  the  time  of  the  instant  orders,  plaintiff 
had  not  completed  delivery  upon  such  prior  orders;  that  at 
the  time  of  the  two  written  orders  in  question,  defendants 
informed  plaintiff  of  a  sj-ecial  sales  promotion  campaign 
which  they  were  about  to  launch;  that  these  orders  were 
given  in  contemplation  thereof,  and  that  it  was  necessary, 
in  order  to  carry  on  said  sales  promotion  campaign,  that 
plaintiff  make  prompt  deliveries  as  called  for  in  said 
written  contracts;  that  plaintiff  did  not  have  sufficient 
raw  material  on  hand  with  which  to  manufacture  the  chair 
backs  and  seats,  and  assured  defendants  that  it  would 
immediately  order  the  same  and  would  make  prompt  deliveries; 
that  the  orders  were  then  executed  and  forwarded  to  plain- 
tiff, calling  for  payment  of  $15  per  hundred  for  the  backs 
and  seats;  that  when  plaintiff  received  the  orders  on  July 
10,  1946,  it  notified  defendants  that  it  would  have  to  in- 
crease the  charge  to  $15.60  per  hundred,  to  which  defendants 
agreed,  and  each  of  the  parties  changed  the  price  on  their 
respective  copies  of  the  orders  to  $15. 60  per  hundred;  that 
no  other  change  or  revision  in  the  written  orders  was  re- 
quested by  plaintiff;  that  each  of  the  written  orders 
specifically  provided  for  delivery  by  plaintiff  to  defendants 
of  25,000  sets  "at  once,"  50,000  on  September  15,  1946,  and 
25,000  on  October  15,  1946;  that  no  deliveries  were  made 
under  these  written  orders,  the  orders  having  been  cancelled 
about  August  15,  1946,  and  whatever  chair  seats  and  backs 
it  thereafter  delivered  to  defendants  were  on  subsequent 
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orders   given   by  defendants   from   time    to    time;    and   that    It  was 

not   until  Sep'fcemfcer  15,    1946,    that   defendants   received  any 

deliveries. 

It    is   undisputed  that  at   the    time    the   orders   in 
question  were   accepted  by  plaintiff,    it   did  not   have    enough 
raw  material  with  which  to  manufacture  the   items  and  make 
delivery  of  25,000   sets   of  each   "at   once."      Plaintiff's  own 
evidence   discloses   that   on  July  10,    19^6,    plaintiff  sent  a 
written  order  to   its   source   of   supply  for   the   material   in 
question,    which  written   order  called  for   the   first   delivery 
August   1,    1946,    and  called  for  additional   shipments   of    one 
freight  car  of  material   September  1,    October  1,    November  1, 
and  December  1,    1946,    respectively.      The  written   acknowledg- 
ment  in  evidence   from  the  plaintiff's   source   of  supply  con- 
firmed the   order  given  by  plaintiff   and  the      dates   of   shipment. 

About   August   15}    1946,    defendants  complained  to 
plaintiff's   representative   of  plaintiff's  failure   to   make 
deliveries,    and  that   its   failure  was   seriously  interfering 
with  defendants'    sales   promotion   campaign.      It  was   then   that 
defendants  notified  plaintiff's  representative    that   it  was 
cancelling   the    two  written  orders   in  question,    since   they  no 
longer  were   in  a  position  to   carry  on  their  sales  promotion 
campaign,    due    to  plaintiff's    failure    to    make   deliveries. 
Defendants  would  continue    to    manufacture    chairs,    and  if 
plaintiff  was  willing,    defendants  would  from  time    to    time 
order   such  quantities   of  backs   and   seats   as    their  need  might 
require.      Plaintiff  then   agreed  to   such  arrangement. 


It   further  appears   from    the    evidence    that   about   the 
middle   of   November,    19'^6,    defendants   advised  plaintiff's 
represeatatlve    that    they  had  a  nev;  design   of   chair  back, 
which  called  for  a  curved  back,   which  they  wanted  to    order 
from  plaintiff;    that   a   sketch  of   the   new  design  v;as    submitted 
to  plaintiff,    and  later  the   price   agreed  upon   for    the  manu- 
facture of   the  new  design  was   fixed  at   $22.50  per  hundred; 
that   the  first  delivery  of   the   new  design  was   made   in   the 
latter  part   of    November  of   approximately   113   sets   of   each; 
that   deliveries   to   defendants  of   such  new  design  continued 
from  time    to   time   as   defendants   ordered   them;    that   about 
July,    19^7>    defendants   changed  their  design  of   chair  seat 
and  submitted  a   sketch  of    the   new  design   to   plaintiff,    and 
plaintiff   fixed  the   price   of    $17,50   per  hundred  for   such  new 
design;    and  that   about  August,    19^7»    a-  further  increase   in 
price  was  agreed  upon  as   to    the   chair  back. 

On   cross-examination,    plaintiff's  witness   Kurz, 
with  whom  defendants  negotiated  the    instant  orders,    testified: 
"Shortly  after  the   first  of  the  year  1^48  Mr.    Irwin  Russakov 
told  us   they  were   going   to   discontinue   the   manufacture   of 
seats   and   I   spoke   to  him  with  respect   to   a   lot   of  material 
on  hand.      We   hadn't   delivered  to    them  all  of    the    finished 
items  as  ordered  in  orders  number  15^  and  155   [v/hlch  were 
the    instant   orders].      I  asked  Mr.    Russakov  what  he  wanted 
us    to   do   with  the   material   that  we  had  on  hand  undelivered. 
He    told  me    that   v/as  our  problem  and   I   told  him  we   thought 
it  was  his   and   I  told  him  that    we   should  both   try  to    get   rid 
of   the   raw  material." 
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It  was  not  until  February  10,  19^8,  when  by  letter 
to  the  defendants  under  that  date,  plaintiff  for  the  first 
time  made  any  claim  for  alleged  refusal  and  failure  of  the 
defendants  to  accept  deliveries  under  the  instant  orders. 
This  was  after  plaintiff  was  advised  defendants  would  dis- 
continue the  manufacture  of  chairs. 

It  appears  to  us  incredible  that  a  business  concern 
like  plaintiff  would  as  late  as  November,  19^6,  and  again  in 
July,  1947*  accept  new  orders  from  defendants,  with  change 
of  the  design  of  the  chair  back  and  seat  and  an  increase  in 
price  per  hundred,  if  at  that  time  the  defendants  breached 
the  instant  contracts  by  refusing  to  accept  any  deliveries 
under  the  instant  orders,  and  after  defendants  in  the  middle 
of  August,  19^6,  notified  plaintiff  of  the  cancellation  of 
the  instant  orders.   We  think  that  plaintiff's  dealings  with 
defendants  subsequent  to  the  middle  of  August,  19^6,  at  which 
time  defendants  claim  they  cancelled  the  orders  in  question, 
tend  very  strongly  to  corroborate  defendants'  claim  of  such 
cancellation  and  acceptance  thereof  by  plaintiff.   That 
plaintiff  was  guilty  of  a  breach  of  its  contract  for  delivery 
of  the  items  in  question  is  quite  clear  from  the  evidence. 
It  is  undisputed  that  plaintiff  was  in  no  position  when  it 
accepted  the  orders  to  make  the  "at  once"  delivery  of  25,000 
sets  of  each,  as  called  for  by  the  instant  orders. 

Plaintiff's  witness  Kurz,  in  his  testimony,  under- 
took  to  explain  the  failure  of  plaintiff  to  make  the  "at  once" 
delivery.   He  testified  that  in  a  conversation  with  defendants, 
before  the  written  orders  were  received  by  plaintiff,  defend- 
ants agreed  that  they  would  not  hold  plaintiff  to  the  require- 
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ment  of  the  delivery  specified  in  the  written  orders.   Such 
evidence  cannot  be  considered,  since  it  violates  the  rule 
of  law  that  all  verbal  understandings  or  agreements  prior  to 
the  written  contract  are  merged  in  the  written  instrument 
and  cannot  be  considered  to  vary  the  terms  of  the  written 
contract.   Sallo  v.  Boas,  327  111.  145;  Clark  v.  Mallory, 
185  111.  227;  Larson  v.  Material  Service  Cor?.,  331  111.  App. 
430,  ^3^»      It  is  reasonable  to  assume  that  if  such  an  under- 
standing occurred  prior  to  the  receipt  of  the  instant  orders, 
plaintiff  would  have  taken  the  ordinary  precaution  of  making 
the  change  in  the  written  orders  with  respect  to  the  terms 
of  delivery,  as  it  did  about  the  price  change. 

The  witness  Kurz  also  testified  to  an  alleged 
understanding  with  defendants,  after  the  written  orders  had 
been  accepted,  that  defendants  would  waive  the  requirements 
of  delivery  called  for  by  the  instant  orders.   The  burden  of 
proving  such  waiver  was  upon  the  plaintiff.   In  Boa rdman  v. 
Bubert.  325  111.  38,  41,  the  court  said: 

"Where  one  of  the  parties  contends  that  the  contract 
has  been  modified  the  burden  is  on  him  to  prove  his 
claim. " 

Plaintiff  has  failed  to  sustain  the  burden  of  proving  waiver. 

The  clear  and  manifest  weight  of  the  evidence  is  that 

defendants  did  not  v/aive  the  requirements  of  delivery  in  the 

instant  orders. 

We  conclude,  upon  this  record,  that  plaintiff  was 

not  only  guilty  of  a  breach  of  the  contracts  sued  upon,  but 

that  the  contracts  in  question  were  cancelled  by  defendants 

because  of  such  breach,  and  that  plaintiff  acquiesced  in 

such  cancellation. 
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The  trial  court  should  have  found  for  the  defend- 

ants  and  entered  Judgment  in  their  favor.   Under  sections 

89  and  92  (1)  (e)  of  the  Civil  Practice  Act,  111.  Rev.  Stat. 

1951 >  Ch.  110,  we  may  enter  such  Judgment  as  the  trial  court 

should  have  entered  upon  this  e\'ldence.   In  New  York  Central 

R.  R.  Co.  V.  City  of  Chicago,  332  111.  App.  583,  this  court 

followed  the  doctrine  of  Levin son  v.  Spector  Motor  Service, 

389  111.  466.  ¥e  said: 

"In  the  non-Jury  cases,    though   the    evidence   is    in 
conflict,    we   may  make   findings    of   fact   different 
from  the    finding  of    the    trial   court." 

In  Ebbert  v.    Metropolitan  Life    Ins.    Co.,    369   111. 

306,    309>    the  court,    in  construing  section  92  of   the   Civil 

Practice   Act,    said: 

"From   this    language   it    is   clear    that    the   jrower  of 
a  reviewing  court   to    reverse  without  remanding  is 
not   limited  to  cases   in  which  there   is   no  evidence 
tending  to   support   the    Judgment  of  the   trial  court, 
when   a   Jury  has  been  waived." 

At   page   310,    the   court    said: 

"We  adhere   to    the    reasoning  of   the   Mirich  case,    and 
hold  that,   when  a  Jury  has  been  waived,    the 
Appellate   Court  may   reverse  without   remanding, 
although  there    is    a  conflict   as    to    the    facts," 

Accordingly,    the   Judgment   of   the    Superior  Court   is 

reversed  and    Judgment   is   here   entered  for   the    defendants. 

REVERSED   AND   JUDGlffiNT    HERE. 


LETO,    P.J.    AND   KILEY,    J.,    CONCUR. 


I  A. 
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ESTELLE  NOBLE, 

V. 

WALTER  NOBLE, 


Apv;ellant, 


ALuellee. 


APPEAL  FROM 
SUPERIOR  COURT,- 
COOK  COUNTY 
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MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COLTIT, 

Plaintiff  appeals  from  a  decree  of  the  Superior 
Court  granting  defendant  a  divorce  on  the  ground  of 
desertion,  and  from  two  subsequent  orders,  one  denying 
plaintiff's  motion  to  vacate  the  decree  for  alleged  error 
apx-arent  on  the  face  of  the  record,  the  other  denying 
plaintiff's  petition  for  rehearing. 

The  parties  were  married  on  December  9,  19^^  in 
Chicago,  Illinois.   On  May  26,  19^8  plaintiff  filed  her 
complaint  for  separate  maintenance,  alleging  the  residence 
of  both  parties  in  Chicago,  their  marriage,  the  birth  of  a 
child  in  19^6,  defendant's  employment  as  a  butcher  at  the 
National  Tea  Company  at  a  salary  of  $80.00  per  week,  his 
wilful  desertion  and  abandonment  of  plaintiff  as  of  April 
30,  19^8,  his  refusal  to  contribute  to  pla-intiff's  support 
and  that  of  the  minor  child,  and  his  threat  of  going  to 
California.   A  writ  of  ne  exeat  was  issued,  and  defendant  ■was 
released  on  his  bond  in  the  sum  of  $1000.00.   Thereafter,  on 
June  30,  19^8,  he  was  directed  to  pay  plaintiff  .$20.00  a 
week  as  temporary  alimony  and  child  support. 

On  June  21,  19-^8  defendant  filed  a  motion  to  strike 
and  dismiss  the  complaint  on  the  ground  that  he  was  .a 
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resident  of  the  Town  of  Fox  Lake,  McHenry  County,  and  that 
as  a  consequence  thereof  the  court  was  without  jurisdiction 
of  the  cause.   After  hearing,  this  moticn  was  denied,  and 
defendant  was  ruled  to  answer.   HlS-  answer,  filed  July  22, 
19'^8,  admitted  that  plaintiff  was  a  resident  of  Cook  County, 
but  expressly  averred  that  he  was  a  resident  of  Lake  County; 
it  further  averred  that  plaintiff  failed  to  discharge 
her  duties  as  a  wife,  that  she  had  been  guilty  of  maintaining 
correspondence  with  divers  male  friends,  that  she  frequented 
taverns  in  the  company  of  strange  men,  neglecting  her  house- 
hold duties  and  failing  to  attend  to  the  wants  of  the  minor 
childj  it  denied  that  plaintiff  had  lived  separate  and 
apart  without  fault  on  her  part,  but  averred,  rather,  that  she 
had  lived  separate  and  apart  solely  for  the  purpose  of  being 
free  of  her  marital  obligations.   On  June  29,  1950,  two  years 
after  filing  his  ansv;er,  defendant  was  granted  leave  to  change 
attorneys,  and,  by  separate  order  entered  the  same  day,  he 
had  leave  to  file  a  counterclaim  for  divorce,  alleging 
that  his  wife  on  April  30,  19i<-8  deserted  and  absented 
herself  from  him,  without  cause  or  fault  on  his  -nart,  for 
a  space  of  more  than  one  year  connencing  from  that  date 
and  continuing  thereafter.   In  her  reply  to  the  counterclaim, 
filed  July  21,  1950,  plaintiff  put  the  alleged  desertion 
in  issue. 

The  case  was  heard  as  a  contested  natter  en   January  22, 
1952,  pursuant  to  which  a  decree  was  entered  granting 
defendant  a  divorce  on   his  counterclaim,  awarding  the  custody 
of  the  child  to  plaintiff,  directing  defendant  to  pay  plaintiff 


the  sun  of  $1?'.50  weekly  for  the  support  of  the  child,  as 
well  as  $150,00  for  attorneys'  fees,  and  dismissing  the 
complaint  for  separate  maintenance  for  want  of  equity. 

On  February  19,  1952,  after  entry  of  the  decree, 
plaintiff  had  leave  to  substitute  new  counsel  and  also  to 
file  a  notion  to  vacate  the  decree  for  error  apparent  on  the 
face  of  the  record,  and  to  file  a  petition,  supported  by 
affidavits,  for  rehearing,  and  tv;o  days  later  she  was 
granted  leave  to  file  an  amended  motion  to  vacate  the 
decree  and  to  file  her  petition  for  rehearing. 

In  her  amended  motion  to  vacate  the  decree  for  error 
apparent  on  the  face  of  the  record,  plaintiff  alleged  that 
the  time  during  which  her  suit  for  separate  maintenance  was 
pending  after  May  26,  19^8  must  be  deducted  in  the  computation 
of  the  statutory  one-year  period  of  desertion  required 
as  a  ground  for  divorce,  and  that  in  consequence  thereof 
the  counterclaim  failed  to  allege  a  cause  of  action,  and  that 
there  could  not  be,  as  a  matter  of  law,  on  the  face  of  the 
record,  desertion  by  i^laintlff. 

The  amended  petition  for  rehearing  recited 
the  proceedings  in  the  cause  and  emphasized  that  the  period 
beginning  May  26,  19^8  and  continuing  to  the  filing  of 
defendant's  counterclaim  on  June  29,  1950>  ^^'^   through  the 
subsequent  litigation,  was  "time  cut"  in  the  computation 
of  the  one-year  continuous  desertion  fixed  by  statute 
rei:p.tlve  to  determining  the  question  of  plaintiff's 
alleged  desertion;  it  also  alleged  that  a  court  reporter  was 
present  at  the  hearing,  that  written  demand  had  been  made 
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ppon  plaintiff's  former  attorney  and  defendant's  counsel 
for  the  nana  and  address  of  such  reporter  oo  that  the  pro- 
ceedings might  be  written  up,  certified  by  the  chancellor 
and  filed  with  the  clerk  of  the  court,  but  that  both 
attorneys  had  refused  to  divulge  the  requested  information; 
the  amended  petition  prayed  that  the  chancellor  hear  the 
testimony  of  plaintiff's  additional  vjltnesses,  and  order 
that  plaintiff  be  sutilied  with  the  name  and  adress  of 
the  court  reporter  who  had  attended  the  hearing.  The  affidavits 
supporting  the  amended  petition  alleged  facts  pertaining  to 
defendant's  abandoament. 

As  the  principal  ground  for  reversal  it  is  ur^.ed 
that  the  decree  awarding  defendant  a  divorce  on  the  ground 
of  desertion  is  erroneous  on  the  face  of  the  record,  since 
plaintiff ''^s  suit  for  separate  maintenance  was  pending  and 
undisposed  of  throughout  the  alleged  period  of  desertion. 
Plaintiff  relies  r.rincipally  on  Floberg  v,  Floberg,  358  111. 
626,  Holms tedt  v.  Hclmstedt,  383  111.  290,  Joslyn  v.  Joslyn. 
337  111.  App.  443,  and  other,  cases  holding  that  the  pendency 
of  a  separate  maintenance  suit  stors  the  running  of  the 
statutory  period  of  desertion,  as  dees  the  subsequent  fiilng 
of  a  suit  for  divorce.   However,  section  1  of  the  Divorce 
Act  (111.   Rev.  Gtat,,  1951,  ch.  40,  par.  l)  was  amended  and, 
in  its  am.ended  form,  became  operative  on  July  11,  1951>  nore 
than  a  year  after  defendant's  counterclaim  had  been  filed  en  June 
25,  1950,  The  amendrioiit  ■  provides  that  "if  during  the  period  cf  any 
desertion  which  if  uninterrupted  for  one  ye-.r  would  be  a 
ground  for  divorce  under  this  Act  litigation  for  either 
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dlvorce  or  separate  maintenance  shall  pend  betv;een  the  parties, 
the  time  sc  consumed  by  said  litigation  shall  not  be  deducted 
in  any  computation  of  the  desertion  paviod, "   Defendant  takes 
the  position,  and  the  chancellor  evidently  vjas  of  the  opinion, 
that  this  amendment  operated  retrospectively  so  as  to  make 
separation  existing  prior  to  its  enactment  legal  desertion 
and  a  ground  for  divorce,  whereas  before  amendment  (during 
the  actual  separation  of  the  parties  here)  the  law  was 
that  the  time  of  desertion  could  net  run  during  litigation; 
in  other^, 'Words,  the  court  construed  the  statute  as  in  the 
nature  of  an  ex  post  facto  law.  It  may  be  c"nceded  that, 
as  a  general  rule,  legislative  enactments  will  not  be 
construed  retroactively.   However,  we  think  there  is  an 
exception  t''  this  rule,  as  stated  in  People  v.  Clark,  283  111. 
221,  as  follows:   "¥hen  the  law  only  affects  the  remedy  or 
procedure,  the  rule  in  thin  3tate  is  that  all  rights  of  action 
will  be  enforcible  under  the  new  procedure,  without  regard 
to  v;hether  they  accrued  before  or  after  such  change  in  the 
law  and  without  regard  to  whether  the  suit  had  been  instituted 
or  not,  unless  there  is  a  saving  clause  as  to  existing 
litigation."   In  re  Petition  of  Mcnico,  28?  111.  App.  5^0, 
Well-McLain  Go.  v.  Collins,  395  111.  5O3,  and  C.  &  W.  I.  R.  R. 
Co,  V.  Guthrie,  192  111.  579j  are  to  the  same  effect.  Plain- 
tiff's contention  that  the  change  in  the  amiondment  to  the 
Divorce  Act  did  not  merely  change  the  remedy  or  procedure 
but  affected  substantive  rights,  is  effectively  answered 
in  the  Clark  opinirn,   where  a  similar  ccntenti-n  was  made. 
In  the  case  at  bar,  the  amendment  to  the  Divorce  Act  did 
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not  affect  any  substantive  right  of  the  plaintiff;  it. 
merely  affected  the  remedy.   The  decree  fcr  divorce  was 
net  entered  until  January  22,  1952,  several  months  after 
the  amendment  became  effective.   ¥e  therefore  held  -that  the 
doctrine  enunciated  in  People  v.  Clark  and  the  other 
declsionfs  cited  is  controlling. 

There  is  no  merit  to.  the  contention  that  the  chancellor 
abused  his  discretion  in  failing  to  require  counsel  to  disclose 
the  name  of  the  court  reporter.   Court  reporters  are  retained 
by  T^arties  to  preserve  the  record  for  their  own  protection. 
Attorneys  usually,  as  a  matter  of  courtesy,  make  the 
trahscrlpt  of  the  evidence  available  to  the  opposing  party, 
but  plaintiff  cites  no  cases  requiring  that  this  be  done, 
and  we  knnw  of  none.   The  chancellor,  after  hearing  plain- 
tiff's witnesses,  c<'ncluded  that  she  had  not  maintained 
her  complaint  for  sejarate  maintenance,  dismissed  it  for 
want  of  equity  and  entered  the  decree  fcr  divorce  in 
favor  of  defendant  upon  facts  which  we  must  assume  were 
sufficient  to  justify  the  entry  of  such  decree. 

Accordingly,  the  decree  cf  the  Superior  Court  is 
affirmed. 

DECREE  AFFIRMED. 
NIEMEYER,  J.,  and  BURKE,  J.,  Concur. 


APPEAL  FROM 
SUPERIOR   COURT 


WEIGHTSTILL  WOODS, 

Appellant, 


V. 


MEMORIAL  ESTATES,  INCORPORATED, 
Appellee. 


COOK  COUNTY 

34'    '   ■    ""^5^ 


MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  apreals  fron  a  decree  of  the  Superior 
Court  da.smlssing  his  complaint  fcr  want  of  equity. 

Plaintiff  was  appointed  attorney  fcr  the  Chicago 
Title  and  Trust  Company,  receiver,  in  the  case  entitled 
Lynch  Brothers,  Copartners,  v.  All  Saints  Greek  Orthodox 
Cemetery,  Inc.,  et  al..  Gen.  No.  B-196  112,  in  the  Circuit 
Court  of  Cook  County,  a  proceeding  to  reorganize  a  corporation 
of  the  State  of  Illinois,  which  was  the  predecessor  of  Memorial 
Estates,  Incorporated  (hereinafter  referred  to  as  Memorial), 
defendant  herein.   By  decree  of  May  31,  1938,  plaintiff  was 
awarded  the  sum  of  $3000.00  fcr  legal  services.   That  decree  was 
confirmed  September  25,  19^!-2  by  a  subsequent  decree  in  the 
same  suit  continuing  the  lien  UT;on  the  property  of  Melrose 
Memorial  Corporation,  the  legal  successor  of  the  original 
defendant.   On  January  9,  19^3,  the  sum  of  $1250.00  was  paid 
to  plaintiff  in  partial  satisfaction  of  the  original  decree. 
Under  the  terms  of  the  decree  of  September  25,  1942,  final 
payment  of  the  balance  became  due  on  December  10,  1944j 
and  the  unpaid  balance,  xi/lth  Interest,  was  to  remain  a  lien 
upon  all  property  of  Memorial. 
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It  appears  of  rGCord  that  on  January  9»  19^3  plaintiff 
had  received  the  sura  of  §1250.00  on  account  of  his  fees  as 
attorney  for  the  receiver  and  executed  the  fcllov/ing  dccunent: 
"Received  today  from  MELROSE  I/IEMORIAL  CORPOFuiTION  its  check 
No.  26,  dravn  to  ny  order,  for  One  Thousand  Dollars  ($1,000,00) 
on  the  LaSalle  Natiinal  Bank  of  Chicago,  for  credit  on  the 
collateral  note  of  the  IISLROGE  MEMORIAL  CORPORATION,  dated 
July  20,  19^2,  in  the  amount  of  Three  Thousand  Dollars 
(!|3, 000. 00),  less  credits  thereon,  and  the  note  of  Roy  Hatten 
and  George  A.  Cokins  for  One  Thousand  Dollars  ($1,000.00), 
less  credits  thereon,  dated  July  20,  19^2,  which  said  notes 
and  the  collateral  therein  described,  consisting  of  Certifi- 
cate No.  20  for  four  hundred  (^00)  shares  of  (Capital  stock  of 
the  MELROSE  MEMORIAL  CORPOPJITION,  were  received  by  rae  for 
professional  services  in  case  B-196112  in  the  Circuit  Court 
of  Cook. County.   When  the  said  check  of  One  Thousand  Dollars 
($1,000,00)  shall  have  been  paid  by  the  bank  and  the  addi- 
tional sun  of  Eight  Hundred  Dollars  ($800.00) shall  have  been 
paid  to  me  on  or  before  January  25,  19^3»  and  this  interim 
receipt  shall  have  been  returned  to  ne,  I  will  then  surrender 
to  George  A.  Cokins,  Vice-president  of  MELF:OSE  MEMORIAL 
CORPORATION,  the  above  described  notes  and  the  said  collateral. 
Certificate  No.  20  for  four  hundred  (^00)  shares  of  capital 
stock  of  the  MELROSE  MEMORIAL  CORPORATION.   Should  the  MELROSE 
MEMORIAL  CORPORATION  or  George  A.  Cokins  fail  to  -pay  the  sum 
of  Eight  Hundred  Dollars  ($800.00)  on  or  before  January 
25,  19^3,  then  this  writing  shall  be  void  and  the  payment 


-3- 

ct   One  Thousand  Dollars  (ol,000.00),  evidenced  by  check 
No.  26,  shall  be  applied  to  the  face  cf  the  said  notes," 

In  compliance  with  the  provisions  of  the  fot'egoing 
document,  defendant  turned  over  to  plaintiff  the  collateral 
note  of  the  corporation  fcr  $3000.00,  a  note  signed  by  Roy  Hatten 
and  G-eor[;e  A.  Cckins  for  ;3lOOO.OO,  steel:  certificate  No.  20 
fcr  ^00  shares  of  capital  stock  of  the  corporation,  and  its 
check  Nc,  26  for  ClOCO.OO.  Hatten  and  Cckins  v;ere  officers 
cf  the  defendant. 

On  January  25,  19^3  defendant  paia  to  plaintiff  the 
balance  of  $800,00  and  received  from  hin  the  collateral 
note  for  $3000,00,  Hatten  and  Cckins'  noie  for  $1000.00  and 
the  certificate  for  ^00  shares  of  the  capital  stock  of  the 
corporation,  and  at  the  same  time  defendant  returned  to 
plaintiff  the  agreement  of  January  9,  19''+3.   On  January  30j 
19^3>  plaintiff  filed  a  partial  satisfaction  in  the  clerkfs 
office.   Defendant  received  no  copy  of  this  satisfaction,  had 
no  knowledge  therecf  and  was  unaware  that  it  had  been  filed. 
It  v;as  not  until  the  reorganizaticn  of  the  Melrose  Memorial 
Corporation  in  19^9  that  plaintiff,  in  connection  xirith  an 
audit  of  the  affairs  of  the  company  then  being  made  by  Arthur 
Young  and  Company,  auditors,  claimed  an  additional  $1700,00 
as  due  him,  with  Interest  at  six  per  cent  from  July  20,  19^2 
to  January  25,  19^3. 

In  the  course  cf  the  hearing  the  chancellor  in  the 
Superior  Court,  where  the  instant  proceeding  was  instituted, 
v;as  at  a  loss  to  understand  hov;  plaintiff  had  arrived  at  the 
additional  figure  of  §1700.00  which  he  claimed  to  be  due  him; 


-4- 

and,  Indeed,  there  Is  no  explanation  in  the  record  of  the 
additional  claim.  All  that  plaintiff  was  entitled  to  under  the 
original  decree  of  May  3I,  1938  was  COOOO.OO.   January  9, 
19^3  he  had  received  ^71250, 00  on  account  of  h_ls  fees;  sub- 
sequently he  received  CIOOO.OO,  together  with  collateral 
nentionod  in  the  receipt  of  January  9>  19^3>  ^-iio-  ^'^  January 
25,  19^3  defendant  paid  hiiti  the  balance  of  §800,00,  cr  an 
aggregate  of  ^53050. 00,  and  received  from  plaintiff  the  collateral 
note  of  the  corporation  for  ^3000,00,  Flatten  and  Coklns'  note 
for  f>1000.00,  and  the  ^1-00  shares  of  the  capital  stock  of  the 
corporation.   The  additional  (^^50.00  received  by  plaintiff 
more  than  comj^ensated  for  any  interest  that  could  have  accrued 
on  the  principal  amount.   If  plaintiff  thought  that  he  had  an 
additional  01 ?0 0.00  due  him,  it  is  difficult  to  understand 
why  he  would  have  surrendered  the  collateral  notes  and  stock 
mentioned  in  the  receipt  of  January  9,  19^3*   The  chancellor 
was  evidently  of  the  opinion  that  the  additional  claim  which 
was  interposed  some  seven  years  af ocr  the  matter  had  been 
settled  was  an  afterthought,  and  stated  to  plaintiff  that  he 
was  convinced,  despite  plaintiff's  protestations,  that  "you 
accepted  this  in  full  payment  and  never  had  any  idea  of 
collecting  any  more. " 

The  filing  of  the  partial  satisfaction  by  plaintiff 
was  not  bind-lng  on  defendants  who  had  no  knowledge  thereof, 
and  has  no  probative  value. 

After  a  cpj^eful  examination  of  the  record  we  are 
convinced  that  the  finding  of  the  chancellor  that  plaintiff 
had  been  paid  In  full  is  amr^ly  suvjported  by  the  evidence; 
therefore,  the  decree  of  the  Superior  Court  is. affirmed, 

DECREE  AFFIRMED, 
NIEMEYER,  J.,  and  BITRXE,  J.,  Concur. 
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MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COUR^ 

Plaintiff  brought  an  action  at  lav;  in  the  Municipal 
CoK.rt  for  rent  claimed  to  be  due  it  from  defendant  for  the 
six-month  period  from  June  through  November  1951  >  ^-'t  $50*00 
a  month,  aggregating  --300.00.   The  trial  judge,  being 
advised  by  counsel  for  the  respective  parties  that  there 
was  no  controversy  as  to  the  facts,  suggested  that  they 
submit  their  affidavits  for  summary  judgment,  which  was 
accordingly  done.   Pursuant  to  hearing,  the  court  entered 
judgment  for  defendant,  from  which  plaintiff  appeals. 

The  facts  as  presented  in  the  statement  of  claim, 
the  defense  thereto,  and  the  affidavits  submitted,  are  that 
plaintiff,  as  owner  of  property  at  7912  South  Halstod  street, 
entered  into  a  lease  with  defendant  on  December  28,  19^7 
for  premises  known  as  office  No.  k-   of  the  building  located 
at  the  foregoing  address,  tc  be  used  by  defendant  as  a 
dental  office.  The  tern  of  the  lease  v;as  for  tv;o  years, 
commencing  January  1,  19^8  and  terminating  December  31, 
19^1-9,  at  a  stipulated  rental  of  $i|-5.00  per  month  for  the 
first  year,  and  350.00  per  month  for  the  second  year.  At  the 
expiration  of  the  lease  no  nev;  agreement  was  entered  into 
between  the  parties,  but  defendant  continued  to  occupy  the 
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premises,  paying  $50.00  per  ncnth  rental  for  the  year 
1950,  and  up  to  and  including  May  3I,  1951*   On  April  21, 
1951  defendant  had  served  notice  en  plaintiff  that  he  wculd 
vacate  the  premises  on  May  3I,  1951,  which  he  did.  Thereafter 
the  office  remained  vacant  from  June  1  to  December  1,  1951j 
and  by  reason  of  that  vacancy  plaintiff  claims  to  have 
sustained  a  loss  of  six  months'  rent,  at  $50«00  psi"  month. 

Defendant's  affidavit  for  summary  Judgment  shows  that 
the  written  lease  contained  the  following  express  provisions; 
"if  and  only  if  the  Lesoor  serves  written  notice  upon  the 
Lessee  of  the  Lessor's  election  thereof,  such  holding  over 
shall  constitute  renewal  of  this  lease  for  one  yeor";  and 
"no  receipt  of  money  by  the  Lessor  from  the  Lessee  after 
the  termination  of  this  lease  .  .  .  shall  reinstate, continue 
or  extend  the  tern  of  this  lease.  .  ."  Plaintiff  contends 
that,  nctv/ithstanding  the  foregoing  provisions  of  the  lease, 
defendant,  by  continuing  in  possession  of  the  premises  after 
the  termination  of  the  lease,  became  a  holdover  tenant  with 
a  year-to-year  tenancy  and  liable  under  the  terms  cf  the 
original  lease,  and  his  counsel  cites  cases  holding  in 
effect  that  where  a  tenant  under  a  lease  for  a  year  or  more  holds 
•  ©■VeP  '  after  the  exj^iration  of  the  term,  there  being  no  nevj 
leasing  agreement,  the  landlord  may,  at  his  election,  treat  the 
tenant  as  a  trespasser  and  evict  him,  or  treat  him  as  a  tenant 
fromyear  to  year  thereafter  upon  the  same  terms  as  in  the 
original  lea.se;  that  a  holding-over  is  presumed  in  law  from 
mere  continued  occupancy  by  the  tenant  of  rented  premises 
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In  the  absence  of  proof  of  a  new  agreement  betv;een  the 
parties;  and  that  the  right  of  election  as  to  whether 
the  tenant  remaining  in  possession  after  the  expiration 
of  the  lease  is  holding  over  upon  the  same  terns  as  in  the 
original  lease  is  a  right  v;hich  belongs  to  the  landlord 
and  not  to  the  tenant. 

It  may  be  crnceded  that  xi/here  there  is  n-  proof  of  a 
contrary  agreement  between  the  parties,  the  principles  of 
law  urged  by  plaintiff  are  applicable.  Eov;ever,  they  are 
mere  implications  which  nay  be  rebutted  by  some  act  of  one 
or  both  cf  the  parties,  or  by  specific  pi^cvislcns  in  the 
lease.   "It  is  a  well-settled  rule  that  >;here  there  is  an 
express  covenant  the  law  will  not  imply  one."   Taylor's 
Landlord  and  Tenant,  9th  ed, ,  vol.  I,  ch.  vii,  sec.  253, 
p.  318.  In  the  instant  case  the  quoted  provisions  of  the 
lease,  clearly  preclude  the  arising  of  a  holdover  tenancy 
by  implication;  effect  nust  be  given  to  the  clear  intentions 
of  the  parties  expressed  therein.   Under  these  provisions 
plaintiff  could  elect  to  serve  written  notice  on  the  lessee 
that  hclding-over  would  constitute  a  renewal  of  the  lease; 
It  either  neglected  or  chose  not  to  do  so. 

In  the  case  at  bar  the  implication  of  a  holdover 
is  expressly  rebutted  by  the  agreement  of  the  parties  under 
the  express  provisions  cf  the  lease.   The  weight  attributed 
by  courts  to  special  proyleions  of  this  kind  is  demonstrated 
in  Bell  V.  Groom,  224  111.  App,  58,  v;herein  the  court  ruled 
out  the  existence  cf  a  holdover  because  of  a  provision  in 


the  contract  betv/oen  the  parties,  and  said:   "It  is  not  an 
uncrmmon  thing  for  a  lease  to  contain  a  provision  giving 
the  lessee  the  right  to  renew  it  either  upon  the  same  or 
or  other  condJ-tions,  nor  is  it  unusual  for  the  lease  to 
provide  that  the  lessee  nay  by  exercising  his  option  extend 
the  lease  for  a  definite  period  of  time.   But  such  renewals 
or  extensions  do  not  create  a  tenancy  fron  year  to  year. 
The  tenancy  in  such  case  is  created  by  contract  between 
the  parties. 

In  the  view  v;e  take,  plaintiff  is  effectively  barred 
fron^.  invoking  operation  of  the  doctrine  of  holdover  by 
Implication  of  la\7  by  having  inserted  in  the  lease  which  it 
drew,  the  previsions  to  which  x^/e  have  referred.   The  judgment 
of  the  Municipal  Court  is  therefore  affirmed, 

JUDGMENT  AFFIRMJ^D. 
NiEMiEYSR,  J.,  and  EURKE,  J.,  Concur. 
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MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Rose  La  Rocco  filed  a  complaint  in  the  Circuit 
Court  of  Cook  County  against  the  Illinois  Central  Railroad 
Company  and  the  Illinois  Publishing  and  Printing  Company  for 
damages  on  account  of  personal  injuries  suffered  on  May  26, 
1948.   The  latter  paid  plaintiff  d2,000  and  received  her 
"covenant  not  to  cue."   Thereupon  the  action  was  dismissed 
as  to  that  corporation.   A  trial  resulted  in  a  verdict  for  $5,000 
again&t  the  railroad  company,  hereinafter  called  the  defendant. 
The  court  granted  defendant's  motions  for  judgment  notwith- 
standihg  the  verdict  and  in  the  alternative  for  a  new  trial. 
Plaintiff  appeals. 

Defendant  maintains  as  oart  of  its  suburban  service 
its  station  east  of  Michigan  Boulevard  at  Randolph  Street 
in  Chicago.   The  station  is  reached  by  a  pedestrian  subway 
under  Michigan  Boulevard,   Doors,  shown  on  a  picture  received 
in  evidence,  lead  from  the  subway.   The  ticket  office,  also 
shown  in  the  picture,  is  a  short  distance  inside  the  door. 


-2- 

Pasnengers  were  Invited  to  enter  the  station  for  the  purpose 

was 
of  boarding  the  trains.   Space^used  by  lesseee  of  defendant 

in  selling  various  commodities,  including  newspapers  and 
magazines,  to  persons  passing  through  the  station.   On  May  26, 
19^8,  a  sign  was  suspended  from  the  ceiling  near  the  ticket 
office  bearing  the  legend  "Illinois  Central  Railroad."   It  T?as 
7  fec-t  long,  6  inches  wide,  weighed  125  pounds  and  was  suspended 
6  feet  10-1/2  inches  abr.vo  the  floor  at  three  joints  by  metal 
plates  and  3/8  inch  machine  belts.   The  distance  from  the 
ceiling  to  the  floor  was  8  feet  8  inches.   About  ^:30  that 
afternoon  plaintiff's  daughter-in-law,  Mrs,  Mary  La  Rocco, 
V7as  in  line,  at  the  ticket  office.   Plaintiff  and  a  sister- 
in-law,  Mrs,  Frances  Ruvoli,  were  standing  ahead  of  the 
daughter-in-law.   All  three  testified  that  plaintiff  was 
suddenly  struck  by  a  falling  sign.   None  of  them  gave  any 
explanation  as  to  the  fall.   The  sign  hit  plaintiff  on  the 
head  and  she  was  thrown  to  the  flooB,   Ghe  was  removed  to  a 
hospital.   As  there  is  no  contention  that  the  damages  are 
excessive,  v;e  refrain  from  discussing  her  injuries. 

Leonard  Marta,  called,  by  defendant,  testified  that 
he  X'jas  employed  by  the  Chicago  Kor aid- American,   The 
corporation  which  had  been  dismissed  from  the  case  publishes 
that  newspaper,   Marta  stated  that  he  came  into  the  station 
carrying  two  and  one-half  bundles,  each  of  200  newspapers 
on  his  right  shoulder;  that  they  were  being  delivered  to  a 
stand  in  the  station;  that  he  struck  the  sign  with  the  nexvs— 
papers  and  knocked  it' down;  and  that  he  did  not  "notice" 
anything  defective  about  the  sign,   Mi"s,  Fay  Bawden,  called 
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by  defendant,  testified  that  she  was  standing  In  the 
ticket  line  behind  plaintiff.  She  said  that  "the  sign  iiras  high 
enough  that  I  could  not  touch  it  with  my  hand";  that  she  saw 
Marta  with  the  papers,  "quite  high  ab^ve  his  head  -  I  don't 
kn'-w  whether  a  foot  or  two  feet";  that  he  struci:  the  sign 
with  the  nev/spa-^crs  v;lth  sufficient  force  to  break  off  one 
or  nore  of  the  brackets;  that  the  sign  did  not  fall  to  the 
floor,  but  swung  dov/n  and  hit  the  plaintiff  knocking  her  to 
the  floor;  ana  that  Marta  v;as  x^alking  at  "a  normal  gate." 

The  theory  of  plaintiff  is  that  she  is  entitled  to 
recover  und.er  the  doctrine  of  res  ipsa  loquitur.   It  is  not 
disputed  that  at  the  time  of  the  occurrence  plaintiff  was 
lawfully  upon  the  premises  and  that  she  was  in  the  exercise 
of  due  Q^are  for  her  own  safety.   Defendant  maintains  that 
plaintiff's  present  contention,  her  pleadings,  proof  and  jury  <_  . 
argument  are  inconsistent,  pointing  out  that  in  Count  I  of 
the  complaint  she  alleged  that  defendant  maintained  the  sign 
in  disrepair  and  that  it  "broke  in  its  suspension"  and 
struck  her,  and.  that  Count  II  of  the  amended  complaint  averred 
that  the  sign  xi/as  located  6  feet  10-1/2  Inches  from  the  floor 
and  charged  general  negligence  in  its  maintenance.  Defendant 
calls  attention  to  the  fact  that  in  his  jury  argument  counsel 
for  plaintiff  repeatedly  charged  improper  location  of  the 
sign  and  that  the  defendant  should  have  anticipated  that  the 
sign  would  be  struck  by  someone  like  Marta.   This,  in  effect, 
is  a  charge  of  engineering  negligence  and  of  failure  to  antici- 
pate the  occurrence,  neither  of  which  was  pleaded. 
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IVe  "Will  assume  that  plaintiff  properly  pleaded  her 
case  under  the  doctrine  of  res  ipsr  liquitur  and  that  the 
evidence  introduced  by  her  made  cut  a  prima  facie  case  under 
that  doctrine.   In  Bollenbach  v,  Blocnenthal,  3^1  111.  539, 
the  crurt  said  that  the  presumption  or  inference  of  negligence 
raised  by  the  application  of  this  doctrine  in  rebuttable 
and  cannot  be  treated  as  evidence;  that  pre  sump  ti  v' ns  are 
"never  indulged  in  against  established  facts";  that  they 
are  indulged  in  only  to  supply  the  place  of  facts;  and  that 
as  soon  as  evidence  is  produced  which  is  contrary  to  the 
presumption  which  arose  before  the  contrary  proof  was 
offered,  the  presumption  vanishes.   Plaintiff  argues  that 
the  oresumption  does  not  vanish  when  the  facts  are  shewn 
and  that  the  issue  must  be  submitted  to  a  jury,  citing 
Q'Hara  v.  Central  Illinois  Light  Co.,  319  HI.  App.  336, 
Oakdale  Building  Corporation  v.  Gmithereen  Co. ,  322  111.  App. 
222,  and  other  cases.  In  the  0 ' Kara  case  the  court,  after 
reviewing  the  evidence  said  (3-^4):  "¥e  cannot  say  as  a 
matter  of  law  that  in  this  case  all  presumptions  of  negligence 
vanished."   In  the  Oalcdale  Building  Corporation  case  the 
evidence  showed  that  an  unexrlained  fire  broke  out  in  a 
vacant  apartment  shortly  after  defendant's  employee 
left.   As  the  defendant  offered  no  evidence,  there  was 
nothing  to  meet  the  presumption. 

In  the  case  at  bar  there  was  no   proof  that  defendant 
was  guilty  of  any  negligence.   The  sign  fell  because  it  was 
struck  with  great  force  by  an  outsider.   No  engineering 
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negligence  was  pleaded  as  to  the  placement  of  the  sign.   The 
sign  was  well  above  the  he.^.ds  of  those  reasonably  exTjected 
to  use  the  station.   The  presunptlon  that  arose  fron  the 
unexplained  fall  vanished  in  view  of  the  positive  proof 
showing  the  cause  of  the  fall.   Any  presumption  or  inference 
arising  from  the  circunstances  of  the  occurrence  vanished 
with  the  presentation  of  the  undisputed  evidence  that  plain- 
tiff was  injured  because  the  sign  fell  when  struck  with  great   : . 
force  by  Marta.   There  are  numerous  cases  wherein  the  attempted 
explanation  by  the  defendant  as  to  the  cause  of  the  occurrence 
failed  to  establish  the  facts,  such  as  Kruegor  v,  Friel,  33O  111. 
App.  557;  SiniarsM  v.  Hudson,  338  111.  App.  137;  Edmonds  v.  Hell; 
333  111.  App,  ^97;  Oakdale  Building  Corporation  v.  Smi there en  Co.. 

322  111.  A-op,  222;  and  Johnson  v.  Stevens  Building  Catering  Co., 

323  111.  App,  212,  The  instant  case  did  not  present  any  issue 
of  fact  to  be  decided  by  the  jury  and  the  trial  judge  v/as 
right  in  entering  judgment.  Therefore,  the  judgment  of  the 
Circuit  Court  of  Cook  County  is  affirmed, 

JUDGMENT  AFFIRMED. 
FRIEKD,  P.  J.,  and  IIIEMSYER,  J.,  Concur. 
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PATRICK  O'MAHOI^IY, 
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CIRCUIT    COURT 
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MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  CCmT. 


M.  L.  Erlich  filed  a  complaint  to  enforce  a  mechanic's 
lien  against  Patrick  O'Mahony,  Julius  P.  Blakely  and  Marion 
Blakely  on  the  premises  commonly  described  as  625I  South 
Wabash  Avenue,  Chicago.   The  Blakelys  were  served  by 
publication  and  defaulted,   Patrick  O'Mahony  filed  an 
answer  Joining  issue  on  the  material  allegations.   The 
case  was  referred  to  a  master,  who  found  that  there  was 
due  and  owing  to  the  plaintiff  for  work,  labor  and  materials 
furnished  in  improving  the  premises  the  sum  of  t723>55>  plus 
interest;  that  O'Mahony  is  the  holder  of  title  to  the 
premises;  and  that  plaintiff  has  a  valid  lien  upon  the 
premises  for  that  amount.   He  recommended  that  a  decree 
be  entered  in  accordance  with  the  prayer  of  plaintiff's 
complaint.   Objections  to  the  report  stood  as  exceptions 
and  v/ere  overruled  and  the  court  entered  a  decree  in 
accordance  with  the  recommendations  of  the  master,   O'Mahony, 
hereinafter  called  the  defendant,  appealed. 
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Defendant,  a  retired  nail  carrier,  acquired  the 
premises  about  20  years  ago.   On  May  1,  19''+7,  he  contracted 
to  sell  the  premises  to  the  Blakelyn  for  -^10,000,  payable 
in  monthly  installments  of  $200  on  the  day  the  contract 
^^;as  signed,  §100  or  more  on  the  first  day  of  each  month 
until  May,  19'4'8,  and  §200  or  more  each  month  beginning 
June  1,  19^8.   The  ^^urchasers  made  six  payments  aggregating 
$700.   After  the  first  payment  of  $200  they  made  payments 
of  $100  on  each  of  the  follovjing  dates:   June  15,  19^7, 
July  3,  19^7,  February  10,  19'^8,  April  6,  19^8  and  September 
18,  19^8.   In  the  fall  of  1950  the  contract  v;as  forfeited 
and  defendant  repossessed  the  premises.   At  the  time  of  the 
sale  the  property  was  improved  with  an  old  frame  residential 
build.ing  containing  a  first  floor  apartment  heated  by  a 
furnace  in  the  basement  and  a  second  floor  apiartment 
heated  by  an  oil  stove.   At  that  tine  the  building  was 
occupied  by  two  families.   Each  tenant  furnished  his  own  heat 
and  paid  $12  per  month  rent.   To  the  rear  of  the  frame  building 
stood  a  tv;o  fl-^cr  unoccupied  cement  blcck  garage.   After 
the  -purchasers  took  possession  they  started  construction 
of  a  concrete  block  building  on  the  frmt  of  the  lot. 

Plaintiff  is  a  plumbing  and  heating  contractor.   In 
July,  19^9,  following  a  telephone  call  by  Julius  Blakely, 
plaintiff  went  to  the  premises.   Blakely  showed  him  what 
he  wanted  done  and  on  July  29,  19^9,  he  and  the  plaintiff 
made  a  contract  under  which  the  latter  agreed  to  repair 
faulty  plumbing.  Install  a  water  pipe,  a  gas  main  and 
risers  for  nine  kitchenette  apartments  on  a  "cost  plus" 
basis.   Employees  of  the  plaintiff  worked  on  the  premises 
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for  eight  days  commencing  August  1,  19^9>  and  ending 
August  10,  19^9,  (except  Saturday  and  Sunday)  cr  a  total 
of  124'  hours,  ,  The  charge  for  labor  was  $55^   and  for 
material  $185. 55*   A  charge  of  $7^.35  for  Insurance,  overhead 
and  operating  exjoenses  v/as  disallowed  by  tlie  master.  The 
work  done  by  plaintiff  v;as  on  the  residential  frame 
building. 

Plaintiff  had  no  contract  \ilth   defendant.   His 
contract  was  with  the  purchasers.   Plaintiff  seeks  tt 
maintain  a  lien  under  Section  1  of  the  Mechanic's  Lien 
Act  on  the  basis  that  defendant  "authorized  or  knowingly 
permitted"  the  purchasers  to  contract  for  the  improvements, 
or  that  he  "consented"  thereto.  Plaintiff  calls  attention 
to  a  provision  of  the  contract  between  defendant  and  the 
purchasers  wherein  the  latter  agreed  to  keep  the  building 
in  good  repair  and  neither  to  suffer  or  commit  any  waste 
thereon.   That  provision  did  net  authorize  the  work  per- 
formed by  plaintiff.   The  question  of  whether  defendant 
"knowingly  permitted"  the  work  to  be  done  on  the  premises 
Is  one  of  fact.   From  a  careful  reading  of  the  transcript 
of  the  testimony  we  do  not  find  any  evidence  that  defendant 
authorized  or  knowingly  permitted  th*  work  to  be  done.   It  is 
significant  that  after  plaintiff's  men  had  worked  for  eight 
days  in  putting  in  gas  pipes  and  connections,  plaintiff 
refused  to  go  ahead  with  the  plumbing  called  for  under  his 
contract  without  the  assurance  of  a  bank  loan.   He  directed 
the  purchasers  to  a  bank.   An  employee  of  the  bank  contacted  . 
defendant,  who  refused  to  approve  a  loan  against  the  property. 


As  there  is  nc  basis  in  the  testimony  or  exhibits  for 
the  finding  that  defendant  l-aiowingly  permitted  the  -work 
to  be  d.one,  the  decree  of  the  Circuit  Cour'c  of  Cook  County 
is  reversed  and  the  cause  is  remanded  with  directions  to 
dismiss  the  complaint  for  want  of  equity. 


DECREE  REVERSED  AND  CAUSE 
REMANDED  ¥ITK  DIRECTIONS. 


FRIEND,  F.  J.,  and  NIEMEYER,  J.,  Concur. 
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WILLIAM  KAPLAN, 

V, 


Appellant, 


FRANK  J.  BIRK,  et  al., 

Appellees. 
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FiR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  a  Judgment  for  defendants 
in  his  action  for  real  estate  broker's  commission  of 
$3»500  on  the  sale  of  property  at  the  northeast  corner  of 
Erie  and  Green  Streets,  Chicago.   The  original  defendants 
were  Frank  J,  Birk  and  his  two  sisters,  individually  and  as 
the  trustees  of  the  Jacob  Birk  Realty  Trust,  owners  of  the 
property.   Prior  tc  the  trial  Frank  J.  Birk  died  and  the 
executor  of  his  last  will  and  testament  and  a  successor 
trustee  were  substituted  as  defendants  for  the  decedent, 
individually  and  as  trustee. 

The  evidence  is  v^ithout  substantial  contradiction 
on  material  matters.  Plaintiff  is  and  has  been  a  licensedreal 
estate  broker  for  a  number  of  years.   Prior  to  the  present 
controversy  he  had  procured  tenants  for  space  in  various 
industrial  buildings  owned  by  the  trustees.   The  Green  street 
property  was  listed  with  him  in  l^^■^■   at  a  price  of  $60,000, 
On  April  7,  19^5  the  selling  price  was  increased  to  $70,000 
net  to  the  owner.   In  June  19^5  Milten,  a  licensed  real 
estate  broker  in  plaintiff's  emplcy,  showed  the  property  to 
Mr,  Drezmal,  an  employee  and  stocliholder  in  Joseph  T, 
Shuflitowski  &  Co,,  a  corporation,   June  13,  19^5,  Milten 
advised  the  defendant  Frank  Birk,  the  managing  trustee, 
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that  he  had  exhibited  the  property  to  Drezmal  and  quoted 

a  price  of  $70,000.   The  following  day  Blrk  wrote  plaintiff, 

acknowledging  the  letter  of  June  13,  19^5  and  stating, 

"we  will  protect  your  interests  with  respect  to  Mr.  Drezmal 

***  in  re  the  sale  of  the  building  at  Erie  &  Green  Sts,," 

and  calling  attention  to  the  fact  that  by  letter  of  April  7»  19^5 

the  trustees  had  fixed  the  sale  price  of  the  building  at 

$70,000  net  to  the  trustees.   On  receipt  of  this  letter 

Milten  advised  Shuflitowski  that  a  mistake  had  been  made 

in  the  price  quoted  and  that  the  commission,  $3»500,  should 

be  added  to  the  $70,000  purchase  price.   After  inspection 

of  the  building  Shuflitowski  advised  Milten  that  the  loading 

facilities  of  the  building  v;ere  not  quite  to  his  liking, 

Drezmal  again  inspected  the  building  with  Milten,  who  had 

suggested  certain  changes  for  increasing  the  loading  capacity. 

After  several  telephone  convej'sations  Shuflitowski  advised 

Milten  in  August  that  his  company  could  not  use  the  property 

and  that  he  was  no  longer  interested  in  it.   Nothing  further 

was  done  by  plaintiff  to  induce  Shuflitowski  to  purchase  the 

property,   October  9,  19^5  Milten  advised  defendants  that  he 

was  negotiating  with  the  Expert  Lamps,  Inc.,  for  the  sale 

of  the  property  and  had  quoted  a  price  of  ^75,000,  Plaintiff 

was  immediately  informed  that  the  property  had  been  sold  and 

a  contract  signed.   October  3,  19^5  Shuflitowski  signed  a 

contract  for  the  purchase  of  the  property  for  $70,000,   Me 

did  this  on  the  recommendation  of  Albert  J.  Gorny,  a  licensed 

real  estate  operator  and  a  long-time  friend.   The  transaction 
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was  conpleted  and  conveyance  made  in  Noveaber.   Defendants 
paid  no  brokerage  corr.nlGGion«   Gorny  executed  a  v/ritten 
disclaimer  of  all  rights  to  a  commission, 

Shuflitowakl  and  his  corporation  were  dealers  in 
bakery  BUpr)lies.   For  years  the  business  had  been  conducted 
in  premises  on  Carroll  avenue,  purchased  in  1926  through 
Gorny,   In  the  early  part  of  19^5  Ghuflitowski  was  locking 
for  larger  garters,   Gorny  showed  him  the  Green  street  property 
and  at  least  one  other  property  belonging  to  defendants.   Among 
the  properties  shown  by  Gorny  was  one  on  Morgan  street, 
Shuflitov/ski  v.'as  interested  in  this  property  but  questioned 
the  price  asked.   A  Chicago  Real  Estate  Board  appraisal  was 
had  shov^ing  the  premises  to  be  worth  fifteen  to  eighteen 
thousand  dollars  less  than  the  price  a1i  v;hich  it  was  offered, 
Gorny  had  recommended  the  purchase  of  the  Green  street 
property  but  Shuflitowski  was  not  interested  because  of  vhat 
he  conaidered  inadequate  loading  space  and  his  doubt  as  to 
his  ability  to  finance  the  purchase.   In  the  appraisal  of 
the  Morgan  street  property  Shuflitowski  net  plaintiff,  who, 
as  above  stated,  exhibited  the  Green  street  property  to  him. 
After  Shuflito'wski  had  advised  Milten  that  he,  Shuflitowski, 
was  no  longer  interested  in  the  Green  street  property,  Gorny 
again  urged  upon  Shuflitowski  the  purchase  of  the  property 
and  promised  to  sell  the  Carroll  avenue  property,   Gorny 
sold  it  in  the  first  half  of  19^6  and  received  full  brokerage 
commissions  for  his  services,   Shuflitowslri  also  paid  him  $1,000 
or  $1,100  fcr  his  services  in  acquiring  the  Green  street 
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property.   This  was  far  belov/  the  regular  real  estate 
comnisslcn  and  is  at  one  tine  referred  to  by  ohuflitowski 
as  a  gift, 

Ernst  Maysack,  aged  79  years  and  a  former  employee 
of  defendants,  contradicts  the  testimony  of  Shuflitowski  and 
Gorny  that  he  showed  then  the  G-reen  street  property  in  the 
early  rart  of  19'^ 5 •   He  testified  that  he  never  saw  either 
cf  them  until  after  the  property  was  sold.   He  wa.s  admittedly 
hostile  to  the  defendants,  stating  that  he  felt  pretty  sore 
because  he  had  filled  the  building  with  tenants,  etc., 
and  "didn't  get  a  dime."   It  is  Immaterial  whether  the  pro- 
perty was  first  exhibited  tc  ohuflitowski  by  Gorny  or  plain- 
tiff.  The  controlling  fact  is,  ¥ho  was  the  moving  agent  in 
effecting  the  sale? 

It  is  apparent  that  plaintiff  accepted  Shuflitowski' s 
telephone  conversation  in  August  as  a  final  rejection  of 
the  property  and  discontinued  all  efforts  to  sell  the  property 
to  hin.   The  sale  was  completed  through  the  efforts  of  Gorny, 
at  a  price  which  defendants  had  insisted  should  be  net  to  them. 
Gorny  Ic^'ked  to  Shuflitcwslci  and  not  to  defendants  fcr  com- 
pensation.  Plaintiff's  "interest  with  rospeet  to  Mr.  Drezmal" 
vanished  x^;hen  Shuflitowski  rejected  the  property  in  August. 
He  is  not  entitled  to  any  commission.   Weis.lohn  v.  Bell, 
316  111.  App.  62;  Drobnick  v.  Old  Line  Life  Ins.  Co.,  320 
111,  App,  232;  Chicago  Title  &  Trust  Co.  v.  Guild,  323  HI. 
App.  608. 

The  Judgment  is  affirmed. 

AFFIRMED. 
FRIEND,  P.  J.,  and  BURKE,  J.,  Concur. 
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MR.  JUSTICE  NIEMEYSR  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  In  a  divcrce  action  appeals  frcm  an 
amended  and  supplementary  decree  fixing  the  property 
rights  of  the  parties  in  which  the  court  found  that  during 
their  marriage  they  had  by  their  joint  efforts  accumulated 
assets,  as  follows:   Household  furniture  and  furnishings  of  the 
fair  and  reasonable  value  of  S15OO;  beneficial  interests 
in  Parkway  Garden  Homes,  Trust  No.  ^130-01,  of  the  reason- 
able value  of  ."$1300;  and  S32OO  invested  ae  paid-up  premiums 
in  a  certain  government  Insurance  policy.  No,  V-"l^-ll-46, 
same  being  a  Veterans  Insurance  policy  upon  the  life  of  the 
defendant.   The  decree  ordered,  adjudged  and  decreed  that 
the  household  furniture  and  furnishings  be  awarded  to  plaintiff; 
that  plaintiff  execute  a  release  and  waiver  of  any  and  all 
claim  to  any  beneficial  interest  in  the  Parlway  Garden  Homes, 
Trust  No.  413O-OI,  and  that  defendant  pay  to  plaintiff, 
"not  as  alimony,  but  as  a  lump  sun  settlement  of  the 
property  rights  of  the  parties,  the  whole  sum  of  S15OO," 
and  that,  upon  compliance  with  the  decree  by  the  payment 
of  said  sum,  "the  permanent  injunction  restraining  the 
defendant  from  changing  the  beneficiary  on  the  insurance 
policy  above  described  shall  be  modified  so  as  to  permit  the 
change  of  said  beneficiary."   This  decree  was  endorsed  "Approved" 
and  signed  by  the  attorneys  for  both  parties. 
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Defendant  urges  that  the  court  was  without  jurls- 

dlcticn  tc  enter  any  nrdere  in  respect  to  the  insurance 

policy,  on  the  ground  that  Jurisdiction  in  respect  tc  the 

policy  is  vested  only  in  the  federal  courts.   Plaintiff 

contests  this  contention  of  defendant  and  insists  that  the 

decree  undor  consideration,  being  a  consent  decree,  cannot 

be  a^opealed  from.   In  his  reply  brief  defendant's  counsel 

say,   "*#•»  -^^Q   would  be  unable  by  consent  or  any  other 

means  (to)  confer  Jurisdiction  upon  the  court  if  the  act 

in  question  v/ithheld  such  Jurisdiction  or  did  not  confer  it, 

A  conaent  decree  where  a  question  of  jurisdiction  is  raised 

dres  not  fall  within  the  general  rule  denying  appeal  from 

consent  decrees."   Mo  authority  is  cited  to  support  this 

contention.   The  decree  before  us  is  a  consent  decree. 

Chicago  etc.  Benevolent  Soc.  v.  Chicago  etc.  Aid  Soc. , 

283  111.  99.  In  respect  to  such  decrees  the  court  in  Sims  v. 

Powell.  390  111.  610  at  page  617,  said: 

"The  law  is  firmly  established  that  where  parties 
who  -are  competent  to  contract  agree  to  the  ren- 
dition of  a  judgment  or  decree  with  respect  to  any 
subject  v;hich  may  be  the  subject  of  litigation, 
the  final  order,  when  entered,  is  by  consent. 
Moreover,  a  consent  decree  is  not  a  judicial  deter- 
mination of  the  rights  of  the  parties  as  it  does 
not  purport  to  represent  the  judgment  of  the  court 
but  merely  records  the  agreement  of  the  parties. 
A  decree  so  entered  by  consent  cann-.^t  be  reviewed 
by  appeal  or  writ  of  error  and  can  only  be  set 
aside  by  an  original  bill  of  review,   (Bergman  v, 
Rhodes,  334  111.  I3?;  Mooney  v.  ValentTaovloz, 
262  111.  355;  Galv.'ay  v.  Galway,  23I  111.  21?; 


ivri  eg 


J-l«  J>dd',    ^-aiv-'ay  v.  u-aiway ,  d[ji 
er  V.  Krieger,  221  111.  -4.79.)" 


Defendant  has  misconceived  his  remedy. 
The  appeal  is  dismissed. 

APPEAL  DISMISSED, 
FRIEND,  P.  J.,  and  BURKE,  J.,  Concur. 
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PHILIP  P.  WEINBERG  and  HEMM 
M.  STUTZ,  co-fartners,  doing 
buGiness  as  HARRY  L.  MICHAELS 
ASSOCIATES, 

Appellees, 


V. 


HAREWOOD  POTTERY  CORPORATION, 
a  corporation, 

Appellant. 


APPEAL  FROM 


MUNICIPAL  COURT 


OF  CHICAGO. 


14R.  PRESIDING  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  summary  judgment  for 
$1,871.26  in  an  action  for  commissions  alleged  to  be  due 
plaintiffs  for  the  sale  of  defendant's  merchandise.   No 
brief  has  been  filed  by  plaintiffs. 

The  statement  of  claim  alleges  that  the  defendant 
agreed  to  pay  plaintiffs  commissions  of  5  per  cent,  7-1/2 
per  cent,  and  10  per  cent  on  the  sale  of  certain  merchandise, 
and  that  in  addition  thereto  the  defendant  agreed  to  pay 
plaintiffs  an  "overriding  commission  of  2-1/2  per  cent  and 
also  a  bonus  of  1  per  cent  on  all  merchandise  sold  and 
shipped."   Attached  to  the  statement   of  claim  is  an  exhibit 
purporting  to  show  the  names  of  the  persons,  firms  and 
corporations,  the  amount  of  merchandise  sold  and  the  amount 
of  commission  due  on  each  sale.   The  total  of  commissionc 
claimed  by  plaintiffs  is  $2,^94.10. 

Defendant  filed  a  defense  denying  that  any  person 
In  the  employ  of  defendant  had  the  authority  to  enter  into 
a  contract  with  plaintiffs  for  the  payment  of  a  bonus  in  the 
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amount  of  1  per  cent  and  denying  that  the  plaintiffs  sold 
and  delivered  all  the  merchandise  shown  in  the  exhibit 
attached  to  the  statement  of  claim. 

In  its  defense,  defendant  avers  that  the  plain- 
tiffs are  not  entitled  to  the  commissions  claimed  for  the 
reasons  (1)  that  certain  merchandise  was  returned  by  certain 
customers;  (2)  that  certain  orders  were  canceled  by  the 
customers;  (3)  that  the  defendant  refused  to  give  credit  to 
certain  customers;  and  (4)  that  defendant  failed  to  receive 
certain  orders  claimed  by  the  plaintiffs.   The  names  and 
addresses  of  the  customers  falling  in  the  foregoing  categories, 
including  the  reduced  commissions  due  plaintiffs  on  each 
sale,  are  shown  in  an  exhibit  attached  to  the  defense. 

The  defense  also  shows  an  overpayment  by  defendant 
to  plaintiffs  of  $395.70  for  which  defendant  filed  a  counter- 
claim.  A  reply  was  filed  by  plaintiffs  to  the  defense  and 
to  the  counterclaim,  denying  that  there  had  been  an  over- 
payment to  counterdefendants  in  the  sum  of  §395»70  or  any 
other  sum. 

In  support  of  their  motion  for  summary  Judgment 
plaintiffs  filed  three  affidavits.   These  affidavits  state 
in  substance  that  plaintiffs  and  one  Jerome  Kaplan,  the 
former  president  of  defendant,  made  oral  agreements  providing 
for  the  commissions  to  be  paid  plaintiffs  on  the  sale  of 
defendant's  merchandise  as  alleged  in  the  statement  of  claim, 
including  the  "overriding  commission"  and  the  additional 
bonus  of  1  per  cent  on  all  the  merchandise  sold  and  shipped 
by  defendant  into  certain  designated  territory. 
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In  a  counteraffidavlt  filed  by  Richard  G-.  Dunn, 
president  of  defendant  corporation  when  this  suit  was 
instituted,  he  asserted  that  Kaplan  defaulted  with  funds 
and  assets  of  defendant;  that  Kaplan  was  ousted  from  his 
position  as  director,  shareholder  and  employee  of  defendant; 
and  that  Kaplan  because  of  his  expulsion  is  antagonistic 
toward  defendant  and  is  attempting  to  hinder  its  operation. 
In  this  affidavit  Dunn  denies  that  he  negotiated  with 
plaintiffs  in  19^9  'by  long  distance  telephone  for  the  sale 
of  defendant's  merchandise  as  related  in  plaintiffs'  affi- 
davits and  states  that  the  first  time  he  received  knowledge 
of  plaintiffs'  claim  for  a  1  per  cent  bonus  was   after  Kaplan 
was  ousted;  that  defendant  has  no  records  of  statements  or 
communications  received  from  plaintiffs  with  reference  to 
the  1  per  cent  bonus,  nor  did  plaintiffs  make  any  claim  for 
the  1  per  cent  bonus  from  defendant  during  the  years  19^^91 
1950  and  1951  prior  to  the  time  Kaplan  was  expelled. 

One  of  the  items  in  controversy  is  represented  by 
checks  issued  by  Kaplan,  acting  in  behalf  of  defendant,  to 
the  wives  of  plaintiffs  for  the  sum  of  Sl,6l7.11  which  plain- 
tiffs say  was  in  payment  of  a  bonus  of  1  per  cent  on  the 
amount  of  orders  taken  by  plaintiffs  and  shipped  by  defendant 
in  the  year  1950.   So  far  as  the  pleadings  and  affidavits 
show,  plaintiffs'  wives  were  never  employed  by  defendant  and 
had  no  other  business  transactions  with  it.   In  its  defense 
defendant  avers  that  the  payment  of  the  $1,617.11  should  be 
credited  to  defendant  in  payment  of  commissions  earned  by 
plaintiffs  exclusive  of  the  1  per  cent  bonus,  it  being  the 
theory  of  the  defendant  that  there  never  was  any  arrangement 
for  the  payment  of  a  1  per  cent  bonus  to  plaintiffs. 


¥e  have  read  the  pleadings  and  the  affidavits  and 
are  of  the  opinion  that  they  present  issues  of  fact  as  to 
whether  there  was  an  oral  agreement  relating  to  the  payment 
of  a  1  per  cent  bonus;  also  the  question  of  the  application 
of  the  checks  paid  to  plaintiffs'  wives  and  the  excess  pay- 
ment as  alleged  in  defendant's  counterclaim. 

The  purpose  of  a  summary  Judgment  proceeding  is  to 

determine  whether  a  defense  exists.   In  the  recent  case  of 

Zegarskl  v.  Ashland  Savings  Bank  and  Loan  Association,  3^6 

111.  Apr*  535)  this  court  said,  at  page  5^0: 

"Where  a  defense  raising  an  issue  of  fact  as  to  plaintiff's 
right  to  recover  is  set  up,  a  summary  judgment  must  be  denied. 
To  try  an  issue  of  fact  by  affidavits  would  deprive  defendant 
of  his  right  to  a  Jury  trial.   Diversey  Liquidating  Corp.  v. 
Neunklrchen,  370  111.  523;  Barkhausen  v.  Naugher,  395  HI. 
562;  Macks  v.  Macks.  329  111.  App.  Ikk;    Searle  &  Funderburg, 
Inc.  V.  Fuhremann  Canning  Go . .  3^0  111.  App.  6^3." 

To  the  same  effect  see  Rowan  et  al.  v.  Matanky  et  al. ,  108 

NE2d  799. 

Since  we  think  there  are  triable  issues  presented 
we  are  impelled  to  reverse  the  Judgment, 

For  the  reasons  stated,  the  Judgment  is  reversed 
and  the  cause  is  remanded. 

JUDGMENT  REVERSED  AND  CAUSE  REMANDED, 

FEINBERG  AND  KILEY,  JJ.  CONCUR. 
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CHICAGO  MACARONI  COMPANY,    a 
corporation, 
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V, 


JOHN  GROSSI  and  WILLIAM.   GROSSI, 
doing  business  as  GROSSI  BROTHERS, 

Appellees. 
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MUNICIPAL  COURT 


OF   CHICAGO. 


MR.  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  this  action  for  the  balance 
alleged  to  be  due  it  on  account  of  the  sale  and  delivery  to 
defendants  of  1,000  cases  of  tomato  paste. 

Plaintiff's  complaint  alleges  that  on  or  about 
September  2^,  1946,  the  Office  of  Price  Administration  was 
in  full  force  and  effect,  and  the  commissioners  were  holding 
hearings  upon  the  price  to  be  placed  upon  tomato  paste  and 
similar  products,  which  prices  had  not  at  that  time  been  set 
or  ascertained;  that  plaintiff  had  the  tomato  paste  in 
storage,  and  defendants  were  desirous  of  purchasing  same  but 
were  informed  by  plaintiff  that  the  same  could  not  be  re- 
leased, as  no  price  had  been  set;  that  upon  defendants' 
request,  plaintiff  delivered  to  defendants,  at  their  place 
of  business,  1,000  cases  of  tomato  paste  to  be  stored  by 
defendants,  so  as  to  assure  them  that  they  wruld  receive  a 
sufficient  amount  of  plaintiff's  supply;  that  defendants 
agreed  to  hold  same  until  plaintiff  was  in  a  position  to 
quote  a  price  and  sell  same  to  defendants;  that  defendants 
deposited  with  plaintiff  the  sum  of  $8250  as  evidence  of 
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good  faith,  with  the  understanding  that  when  the  price  was 
ascertained  said  sxim  could  be  applied  on  any  future  sale  of 
said  merchandise  to  them  or  the  paste  returned  to  plaintiff; 
that  on  or  about  October  l6,  1946,  all  tomato  paste  was  de- 
controlled by  presidential  order  and  the  Office  of  Price 
Administration  abolished;  that  thereafter  plaintiff  sold  to 
defendants  said  tomato  paste,  so  delivered  to  defendants 
for  storage,  and  rendered  invoices  totalling  $11,800;  and 
that  giving  credit  to  defendants  for  the  deposit  made  left  a 
balance  due  of  $3550,  for  which  plaintiff  claimed  judgment. 

An  answer  was  filed,  together  with  a  counterclaim, 
in  which  defendants  allege  that  the  amount  paid  plaintiff — 
namely,  $8250 — was  in  excess  of  the  maximum  price  for  the 
product  allowed  by  the  regulations  under  the  Federal  Price 
Control  Act,  the  excess  being  $990;  that  under  the  Price 
Control  Act  plaintiff  became  liable  to  defendants  for  treble 
damages  amounting  to  $2970,  in  addition  to  the  sum  of  $750 
for  attorney's  fees  sought  to  be  recovered  under  the  counter- 
claim.  Defendants  deny  that  plaintiff  delivered  the  1,000 
cases  of  tomato  paste  under  any  agreement  with  defendants  to 
hold  the  same  in  storage  until  the  maximum  price  was  fixed 
by  the  Price  Administrator,  but  on  the  contrary  allege  that 
It  was  a  sale  of  said  tomato  paste  to  defendants  and  delivery 
made  at  the  prices  Invoiced  to  defendants,  which  amount,  as 
invoiced,  was  in  excess  of  the  then  existing  maximum  price 
fixed  by  the  Price  Administrator.   As  already  noted,  by  their 
counterclaim  defendants  sought  to  recover  the  treble  damages 
for  the  excess. 
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The  answer  to  the  counterclaim  denied  any  violation 
of  the  maximum  price  regulation  for  said  product. 

Upon  the  issues  raised  by  the  pleadings  and  evi- 
dence heard,  the  court  directed  a  verdict  for  the  defendants 
as  to  plaintiff's  claim  and  submitted  the  cause  to  the  Jury 
upon  the  counterclaim  and  answer  thereto.   The  jury  returned 
a  verdict  against  the  counterclaimants  and  in  favor  of  counter- 
defendant.   After  motions  for  nevf  trial  and  judgment  not- 
withstanding the  verdict  made  by  counterclaimants,  the  court 
entered  Judgment  upon  the  verdict,  from  which  counterclaimants 
appeal.   Plaintiff  appeals  from  the  Judgment  entered  upon 
the  verdict  directed  by  the  court. 

Counterclaimants  contend  that  the  verdict  of  the 
Jury  upon  their  counterclaim  is  against  the  manifest  weight 
of  the  evidence.   There  was  a  conflict  in  the  evidence  as 
to  terms  of  the  agreement  between  the  parties  with  respect 
to  the  delivery  of  the  1,000  cases  of  tomato  paste.   The 
issue  was  whether  there  was  a  sale  at  the  time  of  the  delivery. 
There  was  evidence  tending  to  support  the  conflicting  versions 
of  the  parties  as  to  the  agreement,  and  we  cannot  say  upon 
a  review  of  the  evidence  thrt  the  verdict  is  against  the 
manifest  weight  of  the  evidence.   It  was  strictly  the  province 
of  the  Jury  to  pass  upon  the  facts,  and  the  Jury  chose  to 
believe  plaintif f i s  version  of  the  agreement.   Upon  the  state 
of  the  evidence,  the  court  was  Justified  in  sustaining  the 
verdict. 


As   to   plaintiff's   claim,   we   think  the  court   erred 
in   directing  a  verdict   for  defendants.      Plaintiff  made   out 
a  prima  facie   case.      There   vras   a   conflict   in  the    evidence, 
and  under  the   circumstances   the   court  has  no   right   to   direct 
a  verdict.      The  rule  has  been  repeatedly  stated  that  where 
there   is  any   evidence,    together  with  all  favorable   Inferences 
therefrom,    tending   to   support  plaintiff's  claim,    the   court 
is   not   Justified  in  directing  a  verdict  against  plaintiff, 
Minters  v.    Mid-City  Management   Corp.,    331  111.    App.    6^,    71; 
Norkevich  v.    AtchiBon,    Topeka  &  Santa  Fe  Ry.    Co. ,    263   111. 
App,    1,    4   (certiorari   denied  by  the    Supreme  Court),    and 
cases   there  cited. 

It    is    suggested  that    if,    upon  a   retrial  as    to 
plaintiff's  claim,    there   should  be   a  verdict  for  the   defend- 
ants,   it  would  be   inconsistent  with  the    verdict   for  plaintiff 
rendered  upon  defendants'    counterclaim.      The   Jury  having 
rendered  a  verdict  against   defendants  upon   their  counterclaim, 
it    is   an   adjudication   that    there  was   no    sale   of  the    tomato 
paste   at   the   time   of    the   delivery.      The   only  basis   upon  which 
defendants   could  have   recovered  upon  their  counterclaim  was 
that   there  was  a  sale   at   the   tine  of  the  delivery.      That 
issue   is  no  longer  in  the   case. 

V/e   cannot  agree   that   a  verdict   for   the   defendants 
upon  a  retrial   as   to  plaintiff's  claim  would  be   inconsistent 
with  the   Jury's  verdict  on  the   defendants'    counterclaim,    in 
view   of   the   allegations   in  plaintiff's   complaint.      It   is 
there  alleged  that   there  was  a  delivery  of  1,000  cases   of 
tomato   paste   to  defendants  without  a  price  being  agreed  upon, 
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and  that   the   Office   of   Price   Administration  was   abolished 

October  l6,    1946.      The  measure   of  recovery  under  the   Uniform 

Sales    Act    (111.    Rev.    Stat.    1951,    Ch.    121-1/2,    §9    (4))    would 

be    the   reasonable   price.      That    section  provides: 

"WaSit  is  a  reasonable  price  is  a  question  of  fact 
dependent  on  the  circumstances  of  each  particular 
case. " 

Dependent  upon  what  evidence  may  be  offered  upon 
another  trial,    the   Jury  night   determine   that    the   amount   paid 
by  defendants — namely,    $8250 —  was   a   reasonable   price,    or 
more    than   a  reasonable   price,    to  pay   for   the   tomato   paste 
delivered,    and  hence   there   could  be   a  verdict   for  the   defend- 
ants upon  plaintiff's  claim.      Whether  a  verdict   for  the 
plaintiff  upon   such  evidence  would  be   inconsistent  with  the 
verdict  on   the   counterclaim  is    not   before   us,    and  we   do  not 
express   any  opinion  upon   that   question. 

The    judgment  upon   the   counterclaim  is    affirmed. 

The    Judgment   as    to    plaintiff's   claim   is    reversed,    and    the 

cause    is   remanded   for   a  new  trial, 

AFFIRMED  IN  PART  AND 
REVERSED  IN  PART  AND 
RElvIANDED. 

LEWE,    P.J.    AND  KILEY,    J.,    CONCUR. 
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LASH  AI-ID  MAGES,  INC., 


Plaintiff  -  Appellee  and 
cross  -  Appellant, 


THE  ATCHISON,  TOPEKA  AND  SA1\!TA  FE 
RAlLROAi.'  COI^lPANT,  a  corporation, 

Defendant  -  Appellant  and 
Cross  -  Appellee. 
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MR.  JUSTICE  KILEY  DELIVEP^D  THE  OPINION  OF  THE  COURT. 
This  is  an  action  to  recover  damages  for  alleged 
breach  of  duty  by  the  defendant  in  transporting  a  shipnent  of 
plums  from  California  to  Chicago.   The  court  v;ithout  a  Jury 
found,  and  entered  Judgment,  for  plaintiff  for  ^1796.15. 
Defendant  has  appealed.   Plaintiff's  cross-appeal  was  not 
prosecuted  here. 

Both  parties  were  engaged  in  interstate  commerce. 
On  May  22,  194?,  there  was  delivered  to  tne  defendant's 
connecting  carrier  at  Wasco,  California  1055  crates  of  Beauty 
plums,  consigned  to  Federal  Fruit  Distributors,  Chicago, 
Illinois.   A  United  States  Department  of  Agriculture   in- 
spection, made  at  that  time,  showed  the  plums  were  in  good 
condition,  free  from  decay.   En  route  the  shipment  was  recon— 
signed  to  plaintiff,  a  merchandiser  of  fruits  and  vegetables 
in  Chicago.   Defendant  was  the  terminal  carrier.   The  ship- 
ment arrived  in  Chicago  May  29th.   An  inspection  at  Chicago, 
by  a  private  agency,  disclosed  a  substantial  spoilage  of  the 
plums.   Plaintiff  sold  the  plums  for  the  best  price  obtainable. 
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and  the  judgnent  represents  the  difference  between  the  sale 
price  and  the  price  which  the  plums  unspoiled  would  have 
brought  at  the  market. 

The  parties  agree  that  plaintiff,  to  establish  a 
prima  facie  case,  had  the  burden  of  proving  that  the  perish- 
able goods  were  delivered  to  the  carrier  in  good  condition 
and  that  they  were  received  at  the  delivery  point  in  bad  con- 
dition.  Plaintiff  made  this  proof.   The  parties  agree  also 
that  where  a  plaintiff  ha.s  made  out  a  prima  facie  case  of 
this  kind,  the  carrier  has  the  burden  of  showing  due  care  and 
diligence,  consistent  with  the  nature  of  the  goods  being 
shipped.   They  agree  too,  that  where  a  carrier  undertakes  to 
transport  perishable  freight,  it  is  liable  for  injury  to  the 
commodity  caused  by  a  defect  in  the  car  furnished  by  the 
carrier. 

In  this  court,  the  dispute  is  about  whether  a 
carrier  is,  or  is  not,  an  insurer  of  perishable  goods.   Since 
the  parties  agree  that  once  the  plaintiff  establishes  a 
prima  facie  case  the  carrier,  whether  an  insurer  or  not,  has 
the  burden  of  showing  due  care,  we  see  no  necessity  of  re- 
solving the  dispute.   The  only  question  for  us  to  decide  is 
whether  the  finding  of  the  trial  court,  that  the  defendant 
did  not  exercise  due  care,  or  that  it  furnished  defective 
equipment  for  the  transportation  of  the  plums,  is  against 
the  manifest  weight  of  the  evidence. 

The  bill  of  lading  called  for  "STAND/J^D  REFRIGER- 
ATION,  fan  car,  keep  fans  in  position  to  destination,"   The 
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carrler's  records  shov;  that  car  #4225  was  Iced  at  Bakersfleld, 
May  20th  with  11,500  pounds.   This  was  called  for  in  the 
shipping  order.   The  car  was  then  moved  to  V/asco  where  the 
loading  began,  May  21st  at  1:30  p.m.,  and  ended  May  22nd  at 
4:30  p.m.,  which  was  followed  by  a  "precoollng"  service 
ending  at  11:59  p.m.   The  car  was  re-iced  May  23rd  at 
Bakersfield  with  7800  pounds;  May  24th,  at  Needles,  California, 
with  3000  pounds;  May  24th,  at  Wlnslow,  Arizona,  with  2700 
pounds;  May  25th,  at  Belen,  New  Mexico,  x\rith  1800  pounds; 
May  26th,  at  ¥aynoka,  Oklahoma,  X'jlth  3000  pounds;  May  27th, at 
Argentine,  Kansas,  with  3000  pounds;  and  May  28th,  at 
Corwith,  Illinois,  v/ith  3400  pounds.   The  .maximum  and 
minimum  temperature  outside  the  car  at  these  re-icing  stops, 
beginning  May  23rd  at  Bakersfield  were  respectively:   98 
and  64°;  104°  and  76°;  84°  and  52°;  90°and  56°;    87°  and  58°; 
79*  and  58^;  and  54°  and  43°. 

An  expert  witness  for  plaintiff  testified,  in  answer 
to  a  hypothetical  question,  that  the  amount  of  ice  with 
which  car  #4225  was  re-iced  en  route  was  abnormal,  and  that 
an  abnormal  use  of  ice  could  have  been  made  necessary  by  a 
car  door  opening  of  5  inches  long, and  in  some  places  1/8 
and  in  others  1  inch  wide.   Another  expert  testified  that 
the  temperature  in  the  car  upon  inspection  in  Chicago  v;as 
"51°  toM  and  44°  bottom"  whereas  normal  temperature  in  a 
refrigerated  car,  in  good  shape  and  properly  iced,  was 
"44°  top  and  40°  bottom." 
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Plaintiff's  inspector,  upon  arrival  in  Chicago, 
testified  he  found  an  opening  at  the  top  of  the  "north  door 
...5  to  6  Inches  long"  and  on  the  south  door  "about  3  or  ^ 
inches  long,"   This  would  tend  to  increase  the  temperature. 
On  the  other  hand,  defendant's  expert  examined  car  #^225  on 
May  31st  and  found  the  door  "fitted  tightly  and  properly 
closed,"   There  was  testimony  to  indicate  that  defendant's 
expert  had  more  technical  competency  than  plaintiff's  expert  In 
the  examination  of  railway  equipment.   There  was  evidence 
however  of  extended  experience  on  the  part  of  the  plaintiff's 
inspector;  and  furthermore,  the  alleged  defect  was  not  a 
technical  matter. 

The  theory  of  the  defense  was   that  defendant  proper- 
ly performed  its  function  and  that  plaintiff  should  have  re- 
quested that  salt  be  used  to  aid  in  the  ice  refrigeration. 
The  implication  v/as  that  the  plums  required  salt  for  safe 
transportation.   This  theory  was  met  by   testimony  for  the 
plaintiff  tliat  this  shipment  of  plums  was  the  first  of  the 
season  and  that  salt  is  not  normally  required  until  after 
several  days  of  shipping. 

We  see  no  reason  for  setting  aside  the  finding  of 
the  trial  Judge,  and  for  that  reason  the  judgment  Is  affirmed, 

AFFIRMED. 
LEWE,  P.J.  AND  FEINBERG,  J.  COIICUR. 
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